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FAIRFAX
COUNTY
APPLICATION FILED:  October 7, 2003

PLANNING COMMISSION: February 2, 2005
BOARD OF SUPERVISORS: Not Yet Scheduled

      V    I    R    G    I    N    I    A

January 26, 2005
STAFF REPORT ADDENDUM II
APPLICATION SE 2003-LE-029
(in association with SE 2003-LE-028 and SE 2003-LE-031)

LEE DISTRICT

APPLICANT:
Silvio Diana

ZONING:
R-1
PARCEL:
99-2 ((3)) 1 Pt. and 2 Pt.
ACREAGE:
14,628 square feet
PLAN MAP:
Industrial

PROPOSAL:
Category 6 Special Exception to permit driveway through an R-1 zoned property to serve uses located in the I-6 District.  
STAFF RECOMMENDATIONS:
Staff recommends denial of SE 2003-LE-029.

It should be noted that it is not the intent of staff to recommend that the Board, in adopting any conditions proffered by the owner, relieve the applicant/owner from compliance with the provisions of any applicable ordinances, regulations, or adopted standards. 

It should be further noted that the content of this report reflects the analysis and recommendation of staff; it does not reflect the position of the Board of Supervisors.

For information, contact the Zoning Evaluation Division, Department of Planning and Zoning, 12055 Government Center Parkway, Suite 801, Fairfax, Virginia 22035-5505, 
(703) 324-1290.
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	Americans with Disabilities Act (ADA): Reasonable accommodation is available upon 7 days advance notice.   For additional information on ADA call (703) 324-1334 or TTY (Virginia Relay Center).
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FAIRFAX
COUNTY
APPLICATION FILED:  October 7, 2003

PLANNING COMMISSION: February 2, 2005
BOARD OF SUPERVISORS: Not Yet Scheduled

      V    I    R    G    I    N    I    A

January 26, 2005
STAFF REPORT ADDENDUM II
APPLICATION SE 2003-LE-031

(in association with SE 2003-LE-028 and SE 2003-LE-029)

LEE DISTRICT

APPLICANT:
Silvio Diana

ZONING:
I-6

PARCEL:
99-2 ((3)) 1 Pt., 2 Pt., 3A Pt. and 3B

ACREAGE:
12.05 acres

FAR:
0.25

PLAN MAP:
Industrial

PROPOSAL:
Special Exception for a heavy industrial use (concrete mixing or batching plant).  
Waivers:
Waiver of the transitional screening and barrier requirement along that portion of the western property line which abuts property zoned R-1.

Waiver of the trail requirement along Cinder Bed Road.

STAFF RECOMMENDATIONS:
Staff recommends denial of SE 2003-LE-031.

It should be noted that it is not the intent of staff to recommend that the Board, in adopting any conditions proffered by the owner, relieve the applicant/owner from compliance with the provisions of any applicable ordinances, regulations, or adopted standards. 

It should be further noted that the content of this report reflects the analysis and recommendation of staff; it does not reflect the position of the Board of Supervisors.
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	Americans with Disabilities Act (ADA): Reasonable accommodation is available upon 7 days advance notice.   For additional information on ADA call (703) 324-1334 or TTY (Virginia Relay Center).


For information, contact the Zoning Evaluation Division, Department of Planning and Zoning, 12055 Government Center Parkway, Suite 801, Fairfax, Virginia 22035-5505, 
(703) 324-1290.
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       V    I    R    G    I    N    I    A

January 26, 2005
STAFF REPORT ADDENDUM II
APPLICATION SE 2003-LE-028

(in association with SE 2003-LE-029 and SE 2003-LE-031)

LEE DISTRICT

APPLICANT:
Silvio Diana

ZONING:
I-6, R-1

PARCEL:
99-2 ((3)) 1 Pt., 2 Pt., 3A Pt. and 3B Pt.
ACREAGE:
8.52 acres

PLAN MAP:
Industrial

PROPOSAL:
Category 6 Special Exception for Uses in a Floodplain in order to permit an existing private roadway (driveway) to cross a major floodplain and to permit existing fill and storage of concrete products in a floodplain.  

Waivers:
Waiver of the transitional screening and barrier requirement along that portion of the western property line which abuts property zoned R-1.

Waiver of the trail requirement along Cinder Bed Road.

STAFF RECOMMENDATIONS:
Staff recommends denial of SE 2003-LE-028.

Staff recommends denial of SE 2003-LE-029.

Staff recommends denial of SE 2003-LE-031.

O:\clewi4\special exceptions\SE 2003-LE-028 029 031, Silvio Diana\addendum 2 Cover 029 and 031.doc
It should be noted that it is not the intent of staff to recommend that the Board, in adopting any conditions proffered by the owner, relieve the applicant/owner from compliance with the provisions of any applicable ordinances, regulations, or adopted standards. 

It should be further noted that the content of this report reflects the analysis and recommendation of staff; it does not reflect the position of the Board of Supervisors.

For information, contact the Zoning Evaluation Division, Department of Planning and Zoning, 12055 Government Center Parkway, Suite 801, Fairfax, Virginia 22035-5505, 
(703) 324-1290.
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	Americans with Disabilities Act (ADA): Reasonable accommodation is available upon 7 days advance notice.   For additional information on ADA call (703) 324-1334 or TTY (Virginia Relay Center).


BACKGROUND
The applicant, Silvio Diana, operates a pre-cast concrete plant on Tax Map Parcels

99-2 ((3)) 3A and 3B, which are zoned R-1 and I-6.  The pre-cast concrete plant manufactures and stores concrete products.  Special permit (Special Permit 39), approved for the concrete plant in 1963, permitted the operation of such a use only on the I-6 zoned portion of Parcel 3A, subject to conditions specified in the special permit.  Since that time, the applicant has expanded and altered the concrete plant so greatly that it no longer conforms with any of the conditions imposed with the approval of the special permit.  Furthermore, the applicant has expanded the business to the R-1 zoned portion of property.

In addition to the concrete plant, other uses are operating on the subject site in violation of the Zoning Ordinance.  Specifically, the applicant has partitioned Parcels 1 and 2 into individual yards that are leased by tenants operating separate contractor's offices and shops, storage yards, and motor vehicle storage and impoundment facilities on site, all without site plan, building permits and Non-RUP approvals.  Portions of the storage yards and motor vehicle storage and impoundment facilities are located in the 100-year floodplain on the site and some are in the R-1 zoned portion of Parcels 1 and 2.  Many of these yards have been created by fill in the floodplain; in addition, grading and filling has occurred in all areas of the site which has adversely impacted drainage.  Finally, the applicant leased out a portion of Parcel 3B to a gas supply company which was storing liquid petroleum gas in the floodplain (Parcel 3B), as well as storing, maintaining, and refilling compressed gas containers on Parcel 3B (which is zoned I-6).  

On December 13, 2002, the applicant was issued a Notice of Violation which cited numerous zoning violations on these properties (including those described above).  The applicant appealed the Notice of Violation to the Board of Zoning Appeals (BZA) on January 10, 2003.  A history of these zoning violations is detailed in the March 25, 2004, Staff Report on the special exception applications.  A public hearing before the BZA on the applicant’s appeals of these violations was deferred by the BZA six times to permit the applicant to file the special exception applications, which were initially accepted on October 7, 2003, addressed in this report.  (The applicant later amended SE 2003-LE-028 on January 7, 2005, to add acreage.)  The most recently scheduled BZA appeal hearing was set for January 25, 2005, at which time, the hearing was deferred until April 19, 2005.

The applicant, Silvio Diana, seeks approval of three concurrent special exceptions for Tax Map Parcels 99-2 ((3)) 1, 2, 3A, and 3B (7828, 7901, and 7915 Cinder Bed Road) (collectively, the "site").  SE 2003-LE-028, which includes those portions of Parcels 1, 2, 3A and 3B (8.52 acres) that are located in the floodplain, seeks approval of a special exception for a use in a floodplain in order to permit an existing private roadway (driveway) to cross a major floodplain and to permit existing fill and storage of concrete products in a floodplain.  SE 2003-LE-029, which covers a portion of Parcels 1 and 2 (14,628 square feet), seeks approval of a special exception to permit an existing driveway to Cinder Bed Road through an R-1 zoned property to serve uses located in the I-6 District.  Finally, SE 2003-LE-031, which encompasses all of the I-6 zoned property including portions of Parcels 1, 2, and 3A, as well as all of Parcel 3B (12.05 acres), seeks approval for a heavy industrial use (concrete mixing or batching plant).  It should be noted that large portions of the R-1 zoned property were excluded from the special exception applications. 

On March 25, 2004, the combined Staff Report for SE 2003-LE-028, -029 and -031 was published.  In this report, staff recommended denial of these applications for several major outstanding reasons, some of which included: the lack of any of the requested environmental analyses from the applicant; erroneous delineation of the Resource Protection Area (RPA) and Environmental Quality Corridor (EQC); a site layout which precluded the use of an interparcel access from Parcel 10; and the proposed use of the floodplain for storage.  In addition to recommending denial of the applications, staff did not propose any development conditions.  Given the severity and amount of major outstanding issues, staff did not believe that the deficiencies with these applications could be addressed through development conditions.  

The public hearing before the Planning Commission was originally scheduled for 

April 7, 2004.  However, it was deferred for six months until October 7, 2004, in order to give the applicant an opportunity to address the outstanding issues raised in the Staff Report.  

On September 22, 2004, a Staff Report Addendum for SE 2003-LE-028, -029 and -031 was published.  In this report, staff continued to recommend denial of these applications for several reasons, including those contained in the March 25, 2005, Staff Report, and the following:

· The applicant was unwilling to provide staff with the information needed to fully evaluate whether the special exception proposals complied with Zoning Ordinance requirements, including tabulations on parking, loading and landscaping.

· The applicant proposed to continue to utilize portions of the floodplain for the expansion of its concrete manufacturing plant, although other areas of the site outside the floodplain were available for such expansion.  Instead of utilizing those areas for the concrete plant expansion, the applicant continued to propose to lease those areas to other tenants for various types of businesses (including contractor’s yards, storage yards, junk yards and vehicle impoundment yards).  
· The applicant sought special exception approval to continue using the floodplain for storage and a roadway without providing staff with the information necessary to measure and mitigate the impact that these uses would have on the site.

· The applicant would not agree to limit the uses which could take place on this site to those which would not pose a hazard to the floodplain.

· The applicant did not include the entire site within the special exception which precludes the County from evaluating and conditioning the restoration and protection of large portions of the floodplain.

· The applicant proposed to continue using a private well and septic to serve the existing uses despite the discovery of significant contaminants found on properties upstream of the subject site.  

· The applicant did not demonstrate how the concrete plant could be expanded as proposed without further intruding into the floodplain and RPA. 

· The applicant did not demonstrate how the current manufacturing process will be altered so that concrete products are not cured and/or loaded within the floodplain and RPA.  

· The applicant did not commit to fully revegatate these portions of the floodplain nor to extend the proposed conservation easement to the I-6-zoned portions of the floodplain.

Again, given the severity and amount of major outstanding issues, staff did not believe that the deficiencies with these applications could be addressed through development conditions.  

Since the deferral of the October 7, 2004, public hearing, staff has met with the applicant to discuss the issues detailed in the staff report.  The latest special exception plat and information submission is discussed below.

DISCUSSION
Special Exception Plat

On January 7, 2005, the applicant submitted a revised combined Special Exception Plat (SE Plat) for all three (3) applications.  The SE Plat, entitled “Tramonte/American Stone Property” prepared by Vika, Incorporated, consisting of eight sheets dated June 20, 2003, as revised through January 3, 2005, includes the following changes:

· R-1 Property.  On January 7, 2005, the application was amended to now include all of the R-1 zoned property as part of SE 2003-LE-028, a special exception request for a use in a floodplain in order to permit an existing private roadway (driveway) to cross a major floodplain and, now, to permit existing fill and storage of concrete products in a floodplain.  Including the entire R-1 zoned property under the application gives the County the opportunity to evaluate and condition the restoration and protection of large portions of the floodplain.

· Future Expansion.  Previously, the applicant had proposed three future buildings for the pre-cast concrete plant.  One of those buildings has been eliminated; a proposed 100’ by 150’, 30’ high building, previously shown immediately north of the concrete plant (in the northwestern corner of the site), is no longer depicted on the SE Plat.  The applicant continues to propose a future 120’ by 95’, 30’ high building expansion, which would replace the current site of the pulley, and a 150’ by 70’, 30’ high building expansion to the south of the plant, along the western property line.  The applicant has verbally stated that the future use of these buildings is unknown.  

· Prohibited Uses.  As noted in previous Staff Report and addendum, staff was concerned with the applicant’s desire to allow all permitted uses in the I-6 District because staff felt that some of the uses would have an adverse impact on Long Branch and its associated floodplain/RPA/EQC in addition to requiring more parking on-site.  Sheet 3 on the SE Plat now indicates that the following uses will be prohibited on-site: bus or railroad terminals, car barns, garages, storage and inspection yard, railroad switching and classification years and railroad car and locomotive repair shops; heavy public utility uses (except storage facilities for natural gas, oil and other petroleum products); junk yards (including motor vehicle storage and impoundment yards); new vehicle storage; kennels; truck rental establishments; recycling centers; vehicle light service establishments; vehicle major service establishments; vehicle transportation service establishments; and heavy equipment and specialized vehicle sale, rental and service establishments.

Phase I/Phase II Environmental Site Assessment

In addition to revising the special exception plat, the applicant has provided staff with a Phase I/Phase II Environmental Site Assessment. The purpose of this study was to identify suspected areas of contamination on the site or in the immediate area.  This study found several instances of petroleum contamination on the site within Parcels 1 and 2 (those portions of the site which are leased to various other industrial uses).  The study indicated that there may be widespread petroleum contamination on the subject property.  The study recommended that the applicant perform a Limited Subsurface Investigation on the site to assess soil and groundwater quality, as well as testing of the on-site potable well system.  The applicant has not performed these studies, nor indicated any intention to do so.  

The applicant also provided a copy of his Virginia Department of Environmental Quality (VDEQ) permit for a ready-mixed concrete plant (General Permit No. VAG110127) and VDEQ authorization to discharge under the “Virginia Pollutant Discharge Elimination System and the Virginia State Water Control Law.”  The effective date of this permit is October 1, 2003, and expires on September 30, 2008.  Under this permit, the applicant is required to submit discharge monitoring reports for each outfall on a monthly basis.  Stormwater sampling and reporting is required to VDEQ on a yearly basis.  According to VDEQ, these reports have been submitted as required.

Production Process

The applicant provided staff with the following description of the manufacturing process for pre-cast concrete products:

· Molds for the products are custom made at the plant and then set up for production on indoor or outdoor casting platforms. Various types of sands and gravels are kept in stock in outdoor storage bins in the northern portion of the site for use in the mixing process. Cements are contained in separate silos, also in the northern portion of the site.  When the molds are ready for production, a job specific concrete mixture is made in the onsite batching and mixing system then transferred by forklift and overhead crane from the mixer to the casting platform where dispensing and placement of the concrete into the forms occurs. Units receive steel reinforcement, specialized connection hardware and are trowel finished at this time. 

· After a suitable curing period, typically 12-18 hours, the units are removed from the molds using the overhead cranes then transported to one of several outdoor staging areas for wash down or finishing by mobile outdoor traveling cranes. Those panels receiving an acid wash finish are placed in a containment area where the residual water/acid is collected.  The containment area is located immediately west of the Long Branch floodplain.  This residual water/acid is later neutralized with alkaline water from the mixer system and reused in the mixing or washout process.  The storage area for this water is located outdoors in the northern portion of the site.

· Upon completion of any finishing processes the units are positioned for storage until delivery is required. The units are delivered via tractor trailer with the number of deliveries dependent on the schedules of the projects involved.

ANALYSIS
Pre-Cast Concrete Plant

The applicant is retroactively seeking special exception approval of the existing pre-cast concrete plant to legitimize the current operation and to permit future expansion.  The applicant is also seeking special exception approval to continue using the floodplain for an internal roadway.  As noted in the Staff Report and first addendum, the floodplain was illegally filled for the driveway, internal road and expansion of the business.  

Par. 1 of Sect. 9-006 of the Zoning Ordinance states that the proposed use at the specified location shall be in harmony with the adopted Comprehensive Plan.  The Plan text for this site states that development should give priority to environmental reclamation and protection.  In addition, the Policy Plan states that land uses in Fairfax County should be consistent with environmental constraints inherent in the need to preserve natural resources and to meet or exceed federal, state and local standards for water quality, ambient air quality and other environmental standards. The Policy Plan further emphasizes that development in Fairfax County should be sensitive to the natural setting, in order to prevent degradation of the County’s natural environment. 

Since the floodplain was illegally filled for the driveway, internal road and expansion of the business, the quality of the fill is unknown.  In October 2004, the applicant submitted a long requested Phase I/Phase II Environmental Site Assessment.  As part of this assessment, 12 test pits were excavated along the internal roadway and three soil samples were collected from the native soils beneath the roadway.  According to the study, the fill material consists primarily of concrete, crushed stone and dirt and that the native soils beneath the fill have not been impacted.  While staff would prefer that the applicant not perpetuate any of the illegally established uses in the floodplain, removing the road in this area might be more harmful than beneficial and further study may be needed to establish the answer.  However, the storage and other uses must be removed from this area with no further expansion or intensification.  It could be that some level of natural restoration would occur if this area is left alone but it also may be a need to supplement the soils in this area to better support any natural or man-made restoration in this area.  Nevertheless, staff cannot support any use of these portions of the site until the applicant performs a Limited Subsurface Investigation on the site to assess soil and groundwater quality, as recommended in the Phase I/Phase II Environmental Site Assessment.

In addition, though the illegal fill may not contain any contaminants, staff is concerned about the black sand which is found throughout the site.  The Phase I Environmental Site Assessment refers to this substance as “coarse sand, possibly road millings.”  Site visits revealed that this sand is actually sand blasting particles used to finish pre-cast concrete panels.  Because these particles are found throughout the site (approximately 6 to 8 inches deep according to the Phase I Environmental Site Assessment), it appears that the finishing process takes place throughout the site.  Information on the toxic or benign nature of these particles should be provided but has not.  However, even if these particles are non-toxic, staff believes that finishing products in uncontained areas is an unacceptable practice because the sand blasting particles may be contributing to the sediment loading and stream bank erosion problems that already exist in Long Branch stream.  

In addition, as previously stated, the applicant’s pre-cast concrete facility was illegally expanded into the floodplain, despite the fact that there is available space for such expansion under the applicant’s control outside of the floodplain.  (The available area is that area proposed for “Storage Yard 1”, “Storage Yard 2”, and “Multiple Storage Yards”, which the applicant has illegally partitioned and leased to other illegal uses.)  The applicant has argued that reorganizing his operation would cause significant disruption.  However, it should be noted that many other businesses along Cinder Bed Road have had to endure disruption to move their activities out of the floodplain and to restore the area in accordance with County policies and in compliance with the Zoning Ordinance.  Permitting industrial uses which were illegally established in the 100-year floodplain and RPA to remain is contrary to the Policy Plan and sets a bad precedent for development within Cinder Bed Road and elsewhere.  The Comprehensive Plan specifically states that development within this area should give priority to environmental reclamation and protection.  Staff sees no reason why this applicant should be treated differently from other businesses along Cinder Bed Road who have come into compliance with County Ordinances and be permitted to remain in the floodplain.  

Moreover, staff is concerned that the applicant’s proposal will not ensure that use of the floodplain will not occur again.  As noted, the applicant has been using the floodplain for storage, loading, and finishing of concrete products for a number of decades.  According to the SE Plat, all storage areas will be removed from the floodplain; only the internal roadway would remain.  However, the SE Plat does not depict where this relocated storage will be relocated.  Moreover, there appears to be no place for storage to be located given all the other uses and tenants that are also using the site.  Given this combination of factors, staff feels use of the I-6 portion of the site should be limited to concrete batching and mixing activities only.  

In terms of the expansion, staff is concerned that this expansion would further intensify the use of the floodplain for trucks and other vehicles.  Furthermore, the applicant does not know what the proposed buildings would be used for.  Without the applicant providing any detailed information of his expansion plans, staff cannot evaluate the impact that this expansion might have upon Long Branch stream.  Therefore, staff cannot support the applicant’s proposed expansion.

Other Industrial Uses

In the Staff Report and first Staff Report addendum, staff noted that the applicant had not agreed to limit the uses which could take place on this site to those which would not pose a hazard to the abutting floodplain.  It was staff’s concern that by allowing all by-right I-6 uses to take place near the floodplain, damage to the floodplain and stream could continue to occur.  As noted in the Discussion section of this report, the applicant has agreed to further prohibit the uses which could take place on site.  However, staff believes that the applicant should also prohibit storage facilities for natural gas, oil and other petroleum products from taking place on the site because of the impact that such storage may have on Long Branch.   

Even though the applicant has agreed to limit the uses which could take place on the site, Parcels 1 and 2 are still being used by several tenants without site plan or non-residential use permits.  (It should be noted, however, that the applicant is currently seeking to evict the tenant on Parcel 3B who was storing liquid petroleum tanks in the floodplain.)  The Phase I/Phase II Environmental Site Assessment found many instances of leaking above-ground storage tanks on Parcel 1 and 2.  The study notes that the Virginia Department of Environmental Quality (VDEQ) has been notified of the petroleum-impacted soils.  The study also recommended performance of a Limited Subsurface Investigation on the subject site to assess soil and groundwater quality.  Such a study would recommend steps that the applicant should take to remediate any environmental damage that his tenants have caused.  Thus far, to staff’s knowledge, the applicant has not conducted this investigation or remediated any damage caused by these tenants.  Given the environmental damage that these uses are currently causing, staff believes that continuing to allow these illegal uses to exist is inappropriate.  

Besides American Stone, the site currently houses eleven other unrelated tenants, including: Alaska Fence; Amazon Contractors: Campbell’s Gas; D.L. Williams Construction; DeWeese Construction; Express Lawn and Garden Services; Hernandez Tile and Coping; Landscape Construction Services; Marcos Trucking; River Construction of Virginia; and Springfield Towing.  Given how small the usable portions of the site are (only 12 acres), staff believes that twelve industrial businesses operating out of this site is excessive and that this plethora of uses should not be allowed to continue on the site; however, the applicant is unwilling to limit these uses.  In addition, the SE Plat fails to identify the boundaries of the tenant spaces, leaving open the possibility of further tenants.  Furthermore, the SE Plat fails to show how each of these tenants will meet the Zoning Ordinance requirements for parking, loading and landscaping.  Staff believes that there is a limit to the amount of industrial uses that can be sustained adequately on this site.  The applicant’s intrusion into the floodplain to create additional space for his concrete plant clearly demonstrates that the limit of uses on this site has been exceeded.  As stated in the Staff Report and Staff Report addendum, staff does not believe that the applicant should be permitted to continue to utilize portions of the floodplain for his concrete manufacturing plant while leasing out other portions of the site which could be used for that operation and its proposed expansion.  

Residence

In the first Staff Report addendum, staff noted that on Parcel 1, there is an existing one-story structure which is being used as a residence.  A residence is not a permitted use in the I-6 District.  The applicant has since stated that this residence is being used by a night watchman.  Sect. 2-501 of the Zoning Ordinance states that in conjunction with the approval of a special exception use, the Board may allow a dwelling unit for a employee and his/her family whose business or employment is directly related to the special exception use.  The applicant has not provided documentation as to whether the resident of this dwelling is employed by the concrete plant.  

Existing Well and Septic System

Par. 7 of Sect. 9-006 of the Zoning Ordinance (General Standard 7) requires the provision of adequate facilities to serve the proposed use.  In the staff report, staff noted that the site is served by a private well and septic system, which the applicant proposes to continue using for the existing uses.  Due to significant contaminants (copper, lead, zinc and traces of the gasoline additive MTBE) found on properties upstream of the subject site by the Wastewater Planning and Monitoring Division, Department of Public Works and Environmental Services (DPWES), staff recommended that the applicant discontinue use of the well and connect to public water immediately.  In addition, as noted in the first Staff Report addendum, though, the existing septic system for the site was designed for the use of twelve (12) employees, the applicant has 70 employees and eleven other businesses (with an unknown amount of employees) operating out of the site.  The Health Department has indicated that this overuse of the septic field could result in its failure. As such, staff does not believe that the applicant’s septic field can accommodate the current and proposed uses on site. 

The applicant’s Phase I/Phase II Environmental Site Assessment noted that in 1990, a petroleum release occurred upstream of the subject site.  As such, the study recommended that the applicant test the on-site potable well system to document potable water quality.  It is not clear if that study has been performed or concluded.  Nevertheless, the applicant continues to propose using the existing well.  Furthermore, the applicant has not amended its septic tank permit to reflect the increase in employees so it remains unknown if the septic system can accommodate the proposed use.  Without this information, it remains unknown if the existing well and septic system are adequate for the existing uses on site.

CONCLUSIONS AND RECOMMENDATIONS
Conclusions

The applicant has unlawfully expanded his business without amending his special permit, filled in the floodplain without approval, established industrial uses in the R-1-zoned portions of the site, and leased out other portions of his site to other users without site plan or other approval. Through the proposed three special exceptions, the applicant is seeking to legitimize his current operation and use of the floodplain despite the Comprehensive Plan language which states that “development within this portion of Cinder Bed Road should give priority to environmental reclamation and protection.”  Many other businesses along Cinder Bed Road endured disruption and cost to move their activities out of the floodplain and to restore the damaged areas and bring the operations into compliance with the Zoning Ordinance.  Furthermore, these businesses restored the floodplain areas prior to seeking any zoning applications.  Treating this applicant differently will set an undesirable precedent for development within Cinder Bed Road and will likely negatively impact the health of Long Branch stream.  For that reason, staff strongly recommends that these applications be denied.  

These special exception applications were filed on October 7, 2003.  The public hearing for the Planning Commission is now scheduled for February 2, 2005.  Despite the amount of time that staff has been trying to work with the applicant, serious issues remain outstanding.  The delays in the public hearing have not resolved most of the outstanding issues; the applicant has also used the time to continue use of the site for his business operation.  Because the applicant’s business operation threatens the health of Long Branch stream, staff believes the public hearings on these applications should be held based on the submissions received to date.  

Recommendations
Staff recommends denial of SE 2003-LE-028.

Staff recommends denial of SE 2003-LE-029.

Staff recommends denial of SE 2003-LE-031.

It should be noted that it is not the intent of the staff to recommend that the Board, in adopting any conditions proffered by the owner, relieve the applicant/owner from compliance with the provisions of any applicable ordinances, regulations, or adopted standards.

It should be noted that the content of this report reflects the analysis and recommendation of staff; it does not reflect the position of the Board of Supervisors.

ATTACHMENTS
1. Revised Affidavits

2. Addendum to the Environmental Analysis

3. Applicant’s Proposed Development Conditions
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