APPLICATION ACCEPTED: November 14, 2008
BOARD OF ZONING APPEALS: April 14, 2009
MOVED AT APPLICANTS REQUEST

TIME: 9:00 a.m.
County of Fairfax, Virginia
April 7, 2009
STAFF REPORT
SPECIAL PERMIT APPLICATION NO. SP 2008-MA-097
MASON DISTRICT

APPLICANT: Anthony H. Nguyen
OWNERS: _ Anthony H. Nguyen and Linda H. Nguyen
SUBDIVISION: Barcroft Hills
STREET ADDRESS: 3811 Whispering Lane
TAX MAP REFERENCE: 61-3 ((13)) 241
LOT SIZE: 14,543 square feet
ZONING DISTRICT: R-2, HC

ZONING ORDINANCE PROVISIONS: 8-918

SPECIAL PERMIT PROPOSAL: Accessory Dwelling Unit

STAFF RECOMMENDATION: Staff recommends approval of SP 2008-MA-097, subject to
the proposed development conditions contained in Appendix 1.

It should be noted that it is not the intent of staff to recommend that the Board, in adopting
any conditions, relieve the applicants/owners from compliance with the provisions of any
applicable ordinances, regulations, or adopted standards.

It should be further noted that the content of this report reflects the analysis and
recommendations of staff; it does not reflect the position of the Board of Zoning Appeals. A
copy of the BZA's Resolution setting forth this decision will be mailed within five (5) days after
the decision becomes final.

OASMCKNASPWguyen - SP 2008-MA-097\STAFF REPORT.doc Shelby Johnson
Department of Planning and Zoning
Zoning Evaluation Division
12055 Government Center Parkway, Suite 801
Fairfax, Virginia 22035-5509 j
Excellence * Innovation * Stewardship Phone 703-324-1290 FAX 703-324-3924 ﬁﬁ%’é
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The approval of this application does not interfere with, abrogate or annul any

easements, covenants, or other agreements between parties, as they may apply to the
property subject to the application.

For additional information, call Zoning Evaluation Division, Department of Planning and
Zoning at 703-324-1280, 12055 Government Center Parkway, Suite 801, Fairfax,
Virginia 22035. Board of Zoning Appeals’ meetings are held in the Board Room,

Ground Level, Government Center Building, 12000 Government Center Parkway,
Fairfax, Virginia 22035-5505.

Americans with Disabilities Act {ADA): Reasonable accommodation is available upon 7 days advance
éL notice. For additional information on ADA call (703) 324-1334 or TTY 711 (Virginia Relay Center),

OASMCKNNSP\Wguyen - SP 2008-MA-097\STAFF REPORTWguyen SP 2008-LE-097 Staff Report.doc




Special Permit
SP 2008-MA-097

Applicant:
Accepted:
Proposed:
Area:

ANTHONY NGUYEN
11/34/2008
ACCESSORY DWELLING UNIT

14,543 SF OF LAND; DISTRICT - MASON

Zoning Dist Sect: 08-0918
Art 8 Group and Use: 9-17

Located:
Zoning:
Overlay Dist:
Map Ref Num:

HC

3811 WHISPERING LANE
R-2

061-3- /13/ /0241
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Special Permit
SP 2008-MA-097

Applicant:
Accepted:
Proposed:

Area:

Zoning Dist Sect:

ANTHONY NGUYEN

11/14/2008

ACCESSORY DWELLING UNIT

14,543 SF OF LAND; DISTRICT - MASON
08-0918

Art 8 Group and Use: 9-17

Located:
Zoning:
Overlay Dist;
Map Ref Num:

3811 WHISPERING LANE
R-2

HC

061-3-/13/ /0241
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NOTE :
THHS BLAT HAS BEEN PREFARED WTHOUT THE BENEFIT OF A TITLE REPORT
SND DOECS NOT NECESSARILY INDICATE AlL ENCLMBRANCES ON THE PROPERTY.
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3811 Whispering Lane Palls Chuech, Virginie
Note: Al photos teken May 31, 2008)
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SP 2008-MA-097 Page 1

DESCRIPTION OF THE APPLICATION

Special Permit Request: To permit an accessory dwelling unit to be located in the
basement of the principle structure.

Size of Principal

. Dwelling: 1,858 square feet
Size of Accessory
Dwelling Unit: 605 square feet (Lower level is 913 s.f.)
Lot Size: ' 14,543 square feet

LOCATION AND CHARACTER

Existing Site Description: The subject property is located on the east side of
Whispering Lane at 3811 Whispering Lane, south of its intersection with Oakwood
Drive and north of the intersection of Whispering Lane and Columbia Pike. The 14,543
square foot lot is developed with a brick, one-story, single family detached dwelling, with
a finished basement apartment. Vehicular access is provided via a paved driveway
from Whispering Lane. The driveway extends along the southern side yard and
terminates at the rear plane of the dwelling. A tent-like carport has been erected over
the driveway at the end of the drive. The applicant intends to remove the structure as it
does not meet the minimum required side yard. Two multi-level decks and a concrete
patio are located at the rear of the house with a back door entrance to the primary
dwelling; a separate external entrance to the basement is located below the deck. A
brick paved walkway borders the decks and patios and extends along the northern
property line to a gated entrance located at the front plane of the house. The subject

property has a large landscaped lawn and contains a variety of small and medium
shrubs and trees.

Surrounding Area Description: |

Direction Use Zoning Plan

North Single Family Dwellings R-2 Residential,
2-3 du/fac

South Single Family Dwellings R-2 Residential,
2-3 du/ac

East Single Family Dwellings R-2 Residential,
2-3 dufac

West Single Family Dwellings R-2 Residential,
2-3 du/ac




SP 2008-MA-097 Page 2

BACKGROUND

Site History

County records indicate that the dwelling was originally constructed in 1954, On
January 20, 2008, a site inspection was conducted which revealed a second dwelling
unit in the basement of the principle structure. On January 29, 2008, the property
owners were issued a notice of violation for multiple dwelling units on the site, in
violation of Sect. 2-501 of the Fairfax County Zoning Ordinance (Appendix 4).

COMPREHENSIVE PLAN PROVISIONS

Plan Area: Bailey's Planning District: Area |
Planning Sector: Barcroft Community Planning Sector (B5)
Plan Map: Residential, 2-3 du/ac

ANALYSIS

Special Permit Plat (Copy at front of staff report)

Title of SP Plat: House Location Survey, Lot 241, Barcroft Hili, Mason District,
Fairfax County, Virginia

Prepared By: The Engineering Group, Inc., D/B/A Absolute Surveys, with notes
by the applicant

Dated: September 19, 2002, signed by Ned Marshall, Land Surveyor
September 24, 2002 ‘

Proposed Use

thus comprising 33 percent of the total square feet in the dwelling. The applicant's 77
year old mother is one of the occupant’s of this space.



SP 2008-MA-097 Page 3

Land Use Analysis

The Comprehensive Plan recommends residential uses with a density of 2-3 dwelling
units per acre. In staff's opinion, the proposed accessory dwelling is in harmony with
the Comprehensive Plan recommendations for this site, and there are no design or
compatibility issues posed by the development plan.

ZONING ORDINANCE PROVISIONS

The existing single family dwelling with accessory dwelling unit on site currently meets
all bulk regulations for the R-3 Zoning District.

OTHER ZONING ORDINANCE REQUIREMENTS
Special Permit Requirements (See Appendix 5)
+ General Special Permit Standards (Sect. 8-006)
*+ Group Standards for All Group 9 Uses (Sect. 8-903)
* Additional Standards for Accessory Dwelling Units (Sect. 8-918)
Summary of Zoning Ordinance Provisions
All applicable standards for the accessory dwelling unit have been satisfied with the

proposed development conditions.

CONCLUSIONS

Staff concludes that the subject application for an accessory dwelling unit is in harmony
with the Comprehensive Plan and in conformance with the applicable Zoning Ordinance

provisions with the implementation of the Proposed Development Conditions contained
in Appendix 1 of the Staff Report.

RECOMMENDATIONS

Staff recommends approval subject to the Pro'posed Development Conditions in
Appendix 1.

It should be noted that it is not the intent of staff to recommend that the Board, in
adopting any conditions, relieve the applicant/owner from compliance with the
provisions of any applicable ordinances, regulations, or adopted standards.

It should be further noted that the content of this report reflects the analysis and

recommendations of staff; it does not reflect the position of the Board of Zoning
Appeals.



SP 2008-MA-097 Page 4

APPENDICES

Proposed Development Conditions with Attachment 1
Affidavit

Statement of Justification and Attachments (Neighbors’ Petition of Support)
Notice of Violation

Applicable Zoning Ordinance Provisions

LN =



SP 2008-MA-097 APPENDIX 1
Page 1

PROPOSED DEVELOPMENT CONDITIONS
April 7, 2009

If it is the intent of the Board of Zoning Appeals to approve SP 2008-MA-097 located at
Tax Map 61-3 ((13)) 241, to permit an accessory dwelling unit under Section 8-918 of
the Fairfax County Zoning Ordinance, staff recommends that the Board condition the
approval by requiring conformance with the following development conditions.

1. This approval is granted to the applicant only, Anthony H. Nguyen, and is not
transferable without further action of this Board, and is for the location
indicated on the application, 3811 Whispering Lane (14,543 square feet), and
is not transferable to other land.

2, This special permit is granted only for the purpose(s), structures and/or use(s)
indicated on the house location survey plat prepared by The Engineering
Groupe, Inc., D/B/A Absolute Surveys, dated September 19, 2002, signed
September 24, 2002, and approved with this application, as qualified by these
development conditions.

3. Acopy of this special permit SHALL BE POSTED in a conspicuous place on
the property of the use and made available to all departments of the County of
Fairfax during the hours of operation of the permitted use.

4. The occupant(s} of the principal dwelling and the accessory dwelling unit shall
be in accordance with Par. 5 of Sect. 8-918 of the Zoning Ordinance.

5. The accessory dwelling unit shall contain a maximum of 605 square feet,
including a maximum of two bedrooms as shown on Attachment 1.

6. The applicant shall remove the carport structure from any minimum required
yards, or bring it into conformance with the Zoning Ordinance within 30 days of
approval of this special permit.

7. Provisions shall be made for the inspection of the property by County
personnel during reasonable hours upon prior notice and the accessory

dwelling unit shall meet the applicable regulation for building, safety, health and
sanitation.

8. The accessory dwelling unit shall be approved for a period of five (5) years
from the final approval date of the special permit and may be extended for five

(5) year periods with prior approvai of the Zoning Administrator in accordance
with Section 8-012 of the Zoning Ordinance.

9. If the use of the accessory dwelling unit ceases and/or the property is sold or
otherwise conveyed, the accessory structure shall be converted to a use
permitted by the Zoning Ordinance or if the property is sold or conveyed, a

special permit amendment may be submitted to permit the continued use of an
accessory dwelling unit.

O:\SMCKNASP\Nguyen - SP 2008-MA-097\STAF ¥ REPORTWguyen SP 2008.LE-097 Staff Report.doc



SP 2008-MA-097 APPENDIX 1
Page 2

10.A building permit and final inspections shall be obtained if necessary for the
new partitions in the accessory unit. If access is required by building code from
the recreation room to the outside basement stairs, a door shall be installed
between the recreation room and the kitchen.

11.Parking shall be provided as shown on the special perrhit plat.

This approval, contingent on the above-noted conditions, shall not relieve the applicant

from compliance with the provisions of any applicable ordinances, regulations, or
adopted standards.

Pursuant to Sect.8-015 of the Zoning Ordinance, this special permit shal automatically
expire, without notice, thirty (30) months after the date of approval unless the use has
been established. The Board of Zoning Appeals may grant additional time to establish
the use if a written request for additional time is fited with the Zoning Administrator prior
to the date of expiration of the special permit. The request must specify the amount of
additional time requested, the basis for the amount of time requested and an
explanation of why additional time is required.

O:\SMCKNASPWguyen - SP 2008-MA-097\STAFF REPORTWguyen SP 2008 LE-097 Staff Repori.doc
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. APPENDIX 2
Application No.(s):

(county-assigned application number(s), to be entered by County Staff)
SPECIAL PERMIT/VARIANCE AFFIDAVIT
DATE: (=] , ot D %
(enter date affidavit is notarized)
I, LUTHONY 4l A JYEL , do hereby state that I am an
(enter name of appli€ant or aithorized agent)
(check one) P4 applicant ‘ e
[ ] applicant’s authorized agent listed in Par. 1(a) below | BSOSl

and that, to the best of my knowledge and belief, the following is true:

1(a). The following constitutes a listing of the names and addresses of all APPLICANTS, TITLE OWNERS,
CONTRACT PURCHASERS, and LESSEES of the land described in the application,* and, if any of the
foregoing is a TRUSTEE,** each BENEFICIARY of such trust, and all ATTORNEYS and REAL
ESTATE BROKERS, and all AGENTS who have acted on behalf of any of the foregoing with respect to the
application:

(NOTE: All relationships to the application listed above in BOLD print must be disclosed. Multiple
relationships may be listed together, e.g., Attorney/A gent, Contract Purchaser/Lessee, Applicant/Title
Owner, etc. For a multiparcel application, list the Tax Map Number(s) of the parcel(s) for each owner(s) in

the Relationship column.)
NAME ADDRESS RELATIONSHIP(S)
(enter first name, middle initial, and  (enter number, street city, state, and 21p code) (enter applicable relationships
last name) 2857 (j,) Z u listed in BOLD above) .
vy Er Falls ﬁ &/ card &
A/??mﬂ/)/ HNGY T z 20 &
, Ly i Larre cwajﬂ e ot 2t G s
Ll Dtg # ? 7 ¥ e

o~ K Ao VoW oF REeoed s TTuyef linh %o NGuyen

(check if applicable) [ ] There are more relationships to be listed and Par. 1(a) is continued
on a *Special Permit/Variance Attachment to Par. 1(a)” form.

* In the case of a condominium, the title owner, contract purchaser, or lessee of 10% or more of the units in the condominium.

** | ist as follows: Name of trustee, Trustee for (name of trust, if applicable), for the benefit of: (state
name of each beneficiary).

J
: ;-l?m SP/VC-1 Updated (7/1/06)
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Application No.(s):

(county-assigned application number(s), to be entered by County Staff)

Page Two
SPECIAL PERMIT/VARIANCE AFFIDAVIT

DATE: @l“ﬁ{ 6% 06 260

(enter date affidavit is notarized)

1(b).  The following constitutes a listing*** of the SHAREHOLDERS of all corporations disclosed in this affidavit who
own 10% or more of any class of stock issued by said corporation, and where such corporation has 10 or less
shareholders, a listing of all of the shareholders:

(NOTE: Include SOLE PROPRIETORSHIPS, LIMITED LIABILITY COMPANIES, and REAL ESTATE
INVESTMENT TRUSTS herein.)

CORPORATION INFORMATION

NAME & ADDRESS OF CORPORATION: (enter complete name, number, street, city, state, and zip code)

DESCRIPTION OF CORPORATION: (check one statement)
[] There are 10 or less sharcholders, and al] of the shareholders are listed below.
[] There are more than 10 shareholders, and all of the shareholders owning 10% or more of
any class of stock issued by said corporation are listed below.
[] There are more than 10 shareholders, but no shareholder owns 10% or more of any class
of stock issued by said corporation, and no shareholders are listed below.

NAMES OF SHAREHOLDERS: (enter first name, middle initial, and last name)

(check if applicable) [ ] There is more corporation information and Par. 1(b) is continued on a “Special
Permit/Variance Attachment 1(b)” form.

*** All listings which include partnerships, corporations, or trusts, to include the names of beneficiaries, must be broken down successively
until (a) only individual persons are listed or (b) the listing for a corporation having more than 10 shareholders has no shareholder owning
10% or more of any class of stock. In the case of an APPLICANT, TITLE OWNER, CONTRACT PURCHASER, or LESSEE* of the
land that is a partnership, corporation, or frust, such successive breakdown must include a listing and further breakdown of all of its
partners, of its shareholders as required above, and of beneficiaries of any trusts. Such successive breakdown must also include
breakdowns of any partnership, corporation, or trust owning 10% or more of the APPLICANT, TITLE OWNER, CONTRACT
PURCHASER or LESSEE™ of the land. Limited liability companies and real estate investment trusts and their equivalents are treated as
corporations, with members being deemed the equivalent of shareholders; managing members shall also be listed. Use footnote numbers
10 designate partnerships or corporations, which have further listings on an attachment page, and reference the same footnote numbers on the

| JM/%WW

16
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Application No.(s):

(county-assigned application number(s), to be entered by County Staff)
Page Three
SPECIAL PERMIT/VARIANCE AFFIDAVIT

DATE: fe"‘ E (bg

(enter date affidavit is notarized)

|cC26d

1{c). The following constitutes a listing*** of all of the PARTNERS, both GENERAL and LIMITED, in any
partnership disclosed in this affidavit:

PARTNERSHIP INFORMATION

PARTNERSHIP NAME & ADDRESS: (enter complete name, number, street, city, state, and zip code)

2

(check if applicable) [ ] The above-listed partnership has no limited partners.

NAMES AND TITLE OF THE PARTNERS (enter first name, middle initial, last name, and title, e.g. General Partoer,
Limited Partner, or General and Limited Partner)

(check if applicable) [ ] There is more partnership information and Par. 1(c) is continued on a “Special
Permit/Variance Attachment to Par. 1(c)” form.

*** Al] listings which include partnerships, corporations, or trusts, to include the names of beneficiaries, must be broken down successively
until: (a) only individual persons are listed or {(b) the listing for a corporation having more than 10 sharcholders has no shareholder owning
10% or more of any class of stock. In the case of an APPLICANT, TITLE OWNER, CONTRACT PURCHASER, or LESSEE* of the
land that is a partnership, corporation, or trust, such successive breakdown must include a listing and further breakdown of all of its
pariners, of its shareholders as required above, and of beneficiaries of any trusts. Such successive breakdown must also include
breakdowns of any partnership, corporation, or trust owning 10% or more of the APPLICANT, TITLE OWNER, CONTRACT
PURCHASER, or LESSEE®* of the land. Limited liability companies and real estate investment trusts and their equivalents are treated as
corporations, with members being deemed the equivalent of shareholders; managing members shall also be listed. Use footnote numbers
to designate partnerships or corporations, which have further listings on an attachment page, and reference the same footnote numbers on the
attachment page.,

FORM SF/VC-1 Updated (7/1/06)
17



Application No.(s):

(county-assigned application number(s), to be entered by County Staff)

Page Four
SPECIAL PERMIT/VARIANCE AFFIDAVIT

DATE: & éfD(( [0 30

(enter date affidavit is notarized)

1(d). One of the following boxes must be checked:

[ ] Inaddition to the names listed in Paragraphs 1(a), 1(b), and 1(c) above, the following is a listing of any and
all other individuals who own in the aggregate (directly and as a shareholder, partner, and beneficiary of a

trust} 10% or more of the APPLICANT, TITLE OWNER, CONTRACT PURCHASER, or LESSEE* of
the land:

Other than the names listed in Paragraphs 1(a), 1(b), and 1(c) above, no individual owns in the aggregate

(directly and as a shareholder, partner, and beneficiary of a trust) 10% or more of the APPLICANT, TITLE
OWNER, CONTRACT PURCHASER, or LESSEE* of the land.

That no member of the Fairfax County Board of Zoning Appeals, Planning Commission, or any member of his or
her immediate household owns or has any financial interest in the subject land either individually, by ownership of
stock in a corporation owning such land, or through an interest in a partnership owning such land.

EXCEPT AS FOLLOWS: (NOTE: If answer is none, enter “NONE” on the line below.)

Nare_

(check if applicable} [ ]  There are more interests to be listed and Par. 2 is continued on a
*“Special Permit/Variance Attachment to Par. 2" form.

FORM SP/VC-1 Updated (7/1/06)
18



hhpplication No.(s):

(county-assigned application number(s), to be entered by County Staff)

Page Five
SPECIAL PERMIT/V A_RJ.ANCE AFFIDAVIT

DATE: Q/E/CS' |00 260

(enter date affidavit is notarized)

3 That within the twelve-month period prior to the public hearing of this application, no member of the Fairfax
County Board of Zoning Appeals, Planning Commission, or any member of his or her immediate household, either
directly or by way of partnership in which any of them is a partner, employee, agent, or attorney, or through a
partner of any of them, or through a corporation in which any of them is an officer, director, employee, agent, or
attorney or holds 10% or more of the outstanding bonds or shares of stock of a particular class, has, or has had any
business or financial relationship, other than any ordinary depositor or customer relationship with or by a retail
establishment, public utility, or bank, inclding any gift or donation having a value of more than $100, singularly
or in the aggregate, with any of those listed in Par. 1 above.

EXCEPT AS FOLLOWS: (NOTE: If answer is none, enter “NONE” on line below.)

Dore

(EOTE: Business or financial relationships of the type described in this paragraph that arise after the filing of

this application and before each public bearing must be disclosed prior to the public hearings. See Par.
4 below.)

(check if applicable} [ ] There are more disclosures to be listed and Par. 3 is continued on a
“Special Permit/Variance Attachment to Par. 3” form.

4. That the information contained in this affidavit is complete, that all partnerships, corporations, and trusts
owning 10% or more of the APPLICANT, TITLE OWNER, CONTRACT PURCHASER, or LESSEE* of
the Jand have been listed and broken down, and that prior to each and every public hearing on this matter, I
will reexamine this affidavit and provide any chariged or supplemental information, including business or
financial relationships of the type described in Paragraph 3 above, that arise on or after the date of this

application.
WITNESS the following signature: /_%7____
. CAgn A a7
(check one) [.X Applicant [ ] Applidadt’s Authorized Agent
ABNTHINY B VBUVEN =~ Aa-dikets wii¥
(type or print first fame, middle initial, fast name, and title of signee) wiF&
Fee
SubSC{ibed and sworn to before me this :f"’ day of ' N e 20¢ &, in the State/Comm. of

N

i (2 iy, o, County/City of Tla sy b

My commission expires:

My Commission Expires. Oct. 31,2012 "~

| My Registration No. 136146 *

FQR‘I\\d SP/VC-1 Updated (7/1/06)
19



APPENDIX 3
June 1, 2008

County of Fairfax

Department of Planning & Zoning

12055 Government Center Parkway, Suite 807
Fairfax, Virginia 22035

RE:  Application for a Special Permit for an Accessory Dwelling Unit
At 3811 Whispering Lane, Falls Church, Fairfax County, Virginia

WRITTEN STATEMENT OF JUSTIFICATION

1. Anthony Nguyen is the primary property owner with his wife (Linda Nguyen)
requesting the construction of a single accessory dwelling unit within the existing
single family house. '

2. When Anthony Nguyen and his wife purchased the property in 2002, the second
kitchen and bath were already installed in the basement within the single family
home. They had planned to use that kitchen and bath for family members and
guesls coming to visit them. It was the main reason they purchased the home.

3. Two tiny rooms plus the second kitchen and one full bath in the basement of the
existing home were already there when the property was purchased in 2002. The
owners were not advised by their Realtor that this space required any special
permits when they purchased the home; nor were they advised that the County

had to approve this use. The Lender also did not tell them that the second kitchen
was a problem.

4. There is an external entrance 1o the basement and second kitchen from the rear of
the property by means of a separate entrance.

5. There is a separate front entrance to the home.
6. There is a staircase within the home to the basement.

7. Occupancy:

a. Anthony Nguyen and Linda Nguyen and their two daughters live in the
primary dwelling unit with bedrooms on the first floor

%
b. Nguyen parents - Samh Nguyen age 64 and Thu Duong age 61 -- arﬁ%
currently visiting and using the basement area, including the kitchen. 9%



10.

11

12.

13

14,

15.

¢. When the parents go back to Viet Nam for a visit, other relatives may
occasionally come to visit 3811 Whispering Lane.

The parents are not disabled. They have uninterrupted access through the
primary front entrance of the house and the back entrance available through the

paved driveway on the right of the house or through the gated fence on the left
side of the house with a paved pathway,

The parents do not have a car.

Anthony Nguyen and Linda Nguyen have three cars which they park in the

driveway. There is plenty of space on the street to park two more cars in front of
the residence without impeding traffic,

- There are no proposed changes to the exterior of the house,

Keeping the second kitchen and bath will allow the parents, the owners and
children to each have some privacy. The elderly parents have a different diet and
schedule than the younger owners and their family living upstairs. Keeping this
kitchen permits the elderly parents lives to be less stressful.

- There is no request or requirement to subdjvide the property.

Anthony Nguyen will be 55 next April 2009.

Provisions will be made to allow inspections of the property by Fairfax County
personnel during reasonable hours upon prior notice.

Ovwner

3811 Whispering Lane
Falls Church, Virginia

Anthony Nguy%

NOTARY:

' .
Swom to and subscribed befqre@ iE my presencethis 3"~  day of June 2008. A
Virginia Notary Public. In and for th e

/\//chmj

_

My commissiml)‘ph‘w/ Commission #:

- My Comminsion Expires. Oct. 31, 2012
My Registration No. 136146



NEIGHBORS’ PETITION

When Apthony Nguyen and his wife, Linda Nguyen, purchased the
house at 3811 Whispering Lane, Falls Church, Virginia in 2002, the
house had a second kitchen in the basement. Mr. and Mirs. Nguyen
bave since learned that they need a Special Permit to continue to have
this second kitchen. We agree that they should be allowed to keep it:
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. .. APPENDIX
County of Fairfax, Virginia ¢

To protect and enrich the quality of life for the people, neighborhoods and diverse communities of Fairfax. County

January 29, 2008

NOTICE OF VIOLATION

CERTIFIED MAIL
Return Receipt Requested
Receipt #7099 3400 0007 0874 3698

Antony V. Nguyen
Tuyetlinh T. Nguyen
3811 Whispering Lane
Falls Church, VA 22041

Re: 3811 Whispering Lane

_ Bracroft Hills, Lot 241
Tax Map Ref.:  61-3 ((13)) 241
Zoning District: R-2

Dear Mr. and Mrs. Nguyen:

A zoning inspection of the above referenced property, and a conversation with you on January
20, 2008, revealed the basement on the above property has been converted into a second
dwelling unit consisting of an independent living facility, which includes: permanent provisions
for living, sleeping, eating, cooking, and sanitation. For your information and review, a dwelling
unit is defined in Part 3 of Article 20 of the Fairfax County Zoning Ordinance defines a dwelling
unit as: i

One (1) or more rooms in a residential building or residential

portion of a building which are arranped, designed, used, or

intended for use as a complete, independent living facility which

includes permanent provisions for living, sleeping, eating, cooking

and sanitation. Occupancy shall be in accordance with the
provisions of Sect. 2-502.

The maintenance of two (2) or more separate dwelling units, on this lot, is a violation of Sect. 2-
501 of the Fairfax County Zoning Ordinance, which states, in part:

There shall be not more than one (1) dwelling unit on any one (1)

lot, nor shall a dwelling unit be located on the same lot with any
other principal building

Department of Planning and Zonin;

Zoning Administration Divisio:

Zoning Enforcement Branc

12055 Government Center Parkway, Suite 82

Fairfax, Virginia 22035-550

Excellence * Innovation * Stewardship Phone 703-324-1300 FAX 703-324-134
Integrity * Teamwork* Public Service www.fairfaxcounty.gov/dp



A

Antony V. Nguyen
Tuyetlinh T. Nguyen
January 29, 2008
Page 2

You are, hereby, directed to clear this violation within thirty (30) days of receipt of this notice.
Compliance can be accomplished as follows: :

Removing all facilities which serve to establish any more than one (1)
dwelling unit. This requires that you do the following, at a minimum,
with respect to the second kitchen on the premises: :
Remove the stove;

Remove the stove exhaust vent;

Remove the sink;

Remove the cabinets; and

Arrange the interior of the singled family dwelling so as to
provide unrestricted internal access throughout the dwelling

by removing all partitions or locked doors which create a
separate dwelling unit.

You may have the right to appeal this Notice of Zoning Violation within thirty (30) days of
the date of this letter in accordance with Sec. 15.2-2311 of the Code of Virginia. This
decision shall be final and unappealable if it is not appealed within such thirty (30) days.
Should you choose to appeal, the appeal must be filed with the Zoning Administrator and the
Board of Zoning Appeals (BZA) in accordance with Part 3 of Article 18 of the Fairfax :
County Zoning Ordinance. Those provisions require the submission of an application form,
written staternent setting forth the decision being appealed, date of decision, the grounds for
the appeal; how the appellant is an aggrieved party and any other information you may wish

to submit and a $375.00 filing fee. Once an appeal application is accepted, it is scheduled for
public hearing and decision before the BZA.

Failure to comply, with this notice, may result in the initiation of appropriate legal action to gain
compliance with the Zoning Ordinance.

Should you have any questions or need additional information, please do not hesitate to contact
me at (703) 324-1331 or (703) 324-1300.

Sincarely, .
Roy V. Biedler
Senior Zoning Inspector

RVB/seg

O\RBIEDL\WPDOCSWOV\2007-25597 3811 whispering la.doc



CHECKLIST FOR APPEAL APPLICATIONS
REMEMBER TO:

v Submit four (4) copies total (original plus three copies) of a completed and signed application form and four (4)
copies lolal (origina) plus three copies) of a signed statement semng forth the following information:

The order, requirement, dec:s:on, determination or notice of violation which is the subject of the appeal. Please
attach a copy of the document which sets forth the determination at issue

The date upon which the decision being appealed was made

e The grounds for the appeal.

Specifically how the appellant is an aggrieved person.

Any additional supportive data such as p]ats plans, drawings, charts or other related material. 1f supportive data
is oversized, at ]east one copy no larger in size than 8 14 X 117 should be provided.

v Submit the $375 application fee, in the form of a check, made payable 1o the County of Fairfax. Cash or credit card
is not acceptable

v File thc appeal as follows:

With the Zomng Admlmstrator Ongmal plus two copies of 1he appeal application package and the $3‘75
application fee to:

Zoning Administrator
Zoning Administration Division
Department of Planning and Zoning
12055 Government Center Parkway, Suite 807
Fairfax, Virginia 22035
. 703-324-1314

With the Clerk 1o the Board of Zoning A:pi)eals (BiA): One copy of the appeal application package to

Clerk, Board of Zoning Appeals
Zoning Evaluation Division
Department of Planning and Zoning
12055 Government Center Parkway, Suite 801
Fairfax, Virginia 22035
703-324-1280

If appeal is not filed in both locations, it will be con51dered improperly filed and may not be accepted. Appeal must
be filed within 30 days of the date of the order to be timely and con51dered for acceptance.

PLEASE NOTE:

v

The appellant will be notified in writing as 1o whether the appeal has been accepted. If accepted, the appellant will
be notified of the date and time for the public hearing in the acceptance letter.

The Appeal Application Form is available on our website www fairfaxcounty.gov/dpz/bza or from the Zoning
Administration Division.

If you have any questions about the appeal procedure, please call the Zoning Administration Division at.703-324-
1314.



GENERAL INFORMAT] ON FOR APPEALS TO THE BOARD OF ZONING APPEALS
INTRODUCTION

The Fairfax County Board of Zonmg Appeals (BZA) was established pursuant to the prows:ons of Article 7,
Chapter 22, Title 15.2 of the Code of Virginia, The BZA’s powers, duties and procedures are set forth in broad terms in
the State Code and are further detailed in the Fairfax County Zoning Ordinance. Such powers and duties include:

Hearing and deciding appeals of administrative decisions made pursuant to the Zoning Ordinance.

Heanng and deciding upon applications for special permits and variances as authorized by the Zoning Ordméhce

Hearing and deciding on applications for interpretation of the Zoning Map where there is uncenamty as tothe loca’non
ofa zomng district boundary.

The BZA consists of seven (7} members appointed by the Circuit Court for staggered terms of five years, All
members of the BZA are private citizens and must be residents of Fairfax County. They serve only as a Board and not as
~ County employees and, as such, do not have County office space nor are they available by telephone in the County
government. The Zoning Administration Division (ZAD) of the Department of Planning and Zoning prowdes the
principal administrative coordination and support on appeal applications for the BZA. ZAD is located at 12055
Government Center Parkway, Fairfax, Virginia 22035 in Sune 807 and the telephone number is (703) 324-1314,

Before the BZA will consider an appeal, an application must be properly filed with both the Zomng
Administrator and the Clerk to the BZA within thirty (30) days from the date the decision being appealed was
made. The Zoning Administrator is located in Suite 807 and the Clerk 10 the BZA is located in Suite 801, at the above
_ address. 1f an appeal application is accepted, a public hearing date is scheduled. Written notice requirements must be

satisfied and the public hearing properly held before the BZA can act upon an appeal. The appellanl or authonzed agent
is required to presem the justification for the appeal at the hearmg

PROPERLY FILED APPLICATION

Sect. 18-304 of the Zoning Ordinance sets forth the submission requirements for apﬁea]s All elements of the

submission requirements must be met within the thirty (30) day filing time frame before the appeal can be accepted and
scheduled for pubhc hearing.

Each appeal application must include: four {4) copies of the application form and four (4) copies of a written
statement signed by the appellant setting forth the_following:

s  The order, requirement, decision or determination which is the subject of the appeal. Usually including a copy of the

document which sets forth the determination at issue and referencmg this delermmanon in the stalement satisfies this
requnrement

The date upon which the decision being appealed was made.

The appellant’s grounds and reasons for the appeal.

Specification as to how the appellant is an aggrieved person. (For example, owner of property af‘fected by the
determination or adjacent property owner affected by the determination, etc.) If the appeliant is a County officer,
depariment, board or bureau, a statement must be provnded as 10 how the appellant is aﬂ'ected by the decision.

Any other suppomve data as the appellant may desire in the record, mcludmg plats, plans, drawmgs, charts or related
material. If supportive data is oversized, at least one copy no larger in size than 8 4™ X 11” must be provided.



sppeals General Information
Yage 2

A $375.00 filing fee as prescribed in the Zoning Ordinance must accompany each appeal application. The filing fee

must be in the form of a check made payable to the County of Fairfax. Cash or credit card is not acceptable f the appeai
is withdrawn, there will be no refund of the filing fee.

Appellant must file three (3) copies of the appeal application package (aﬁplicaﬁon form, written statement and
any supportive data) and the $375 filing fee with the Zoning Administrator, AND one (1) copy of the appeal
application package with the Clerk to the Board of Zoning Appeals at the locations identified above

If staff determines that the appeal is complete and timely filed, the appeal will be administratively accepted. =
However, if staff has a question regarding the completeness, or timeliness of an application, whether the scope of the
appeal should be limited, or whether the determination at issue is within the jurisdiction of the BZA, the appeal
application will be forwarded to the BZA for a determination as 1o whether the appeal should be accepted. In such

instances, the appellant will be notified of staff’s position regarding acceptance of the appeal and of the opportunity 1o
address the BZA. , :

LEGALLY ADVERTISED PUBLIC HEARING

Normaily, the public hearing on an appeal will be held within ninefy {90) days of the acceptance of the appeal.
There are advertisement and public notification procedures required by law for all public hearings. They are as follows
1. The Clerk to the BZA must notify the County Planning Commission of every application made to the BZA. If the

Commission decides to consider any such application, it will normally schedule its own public hearing on t.he
application prior to the time it is scheduled for public hearing by the BZA.

The County must publish a notice of the time and place of the public hearing once a week for two successive

weeks in a newspaper having general circulation in the County; such that the publications will be not less then six
(6) days and nor more than twenty-one (21) days before the date of the public hearing

The County must, at least fifieen (15) days before the scheduled hearing, post on the subject property a notlce of
the hearing and a statement indicating the properly affected and the nature of the appeal.

The County must notify owners s of each property mvolved in the appeal, if these owners are different from the
appellant.

The County must send written notice of the public hearing to property owners in the immediate vicinity of the

subject property. This notice will include the date, 1ime, place, subject matier and name of the appellant. The
appellant will receive a copy of this notice,

Prior 10 the public hearing staff will forward a s\aff report 10 the BZA detailing staff’s position, a copy of which

will be sent to the appellant At the public hearing, both staff and the appellant present their posmon and then any other
interested person is given an opponumty 10 speak.

ACTION OF THE BZA
Although the BZA may defer its decision on an appeal, it usually renders a decision immediately following the

public hearing. The BZA may affirm or reverse, wholly or partly, or may modify the order, requirement, decision or
determination that is at issve in the appeal and the concurring vote of four (4) members of the BZA is required for any
such action. '

The State Code provides that any person aggrieved by a decision of the Board of Zoning Appeals may, within
thirty (30) days of that decision, file a petition with the Circuit Court to review decision

O:\APPEALM!S\PROCEDURAL INFO\General Appeal Information - Revised 3-05.doc
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8-006

APPENDIX 5

Page 1

General Standards

In addition to the specific standards set forth hereinafter with regard to particular

special permit uses, all special permit uses shall satisfy the following general
standards:

1.

The proposed use at the specified location shall be in harmony with the
adopted comprehensive plan,

The proposed use shall be in harmony with the general purpose and intent
of the applicable zoning district regulations.

The proposed use shall be such that it will be harmonious with and will not
adversely affect the use or development of neighboring properties in
accordance with the applicable zoning district regulations and the adopted
comprehensive plan. The location, size and height of buildings,
structures, walls and fences, and the nature and extent of screening,
buffering and landscaping shall be such that the use will not hinder or
discourage the appropriate development and use of adjacent or nearby
land and/or buildings or impair the value thereof.

The proposed use shall be such that pedestrian and vehicular traffic
associated with such use will not be hazardous or conflict with the existing
and anticipated traffic in the neighborhood.

In addition to the standards which may be set forth in this Article for a

particular group or use, the BZA shall require landscaping and screening
in accordance with the provisions of Article 13.

Open space shall be provided in an amount equivalent to that specified for
the zoning district in which the proposed use is located.

Adequate utility, drainage, parking, loading and other necessary facilities
to serve the proposed use shail be provided. Parking and loading
requirements shall be in accordance with the provisions of Article 11.

Signs shall be regulated by the provisions of Article 12; however, the BZA,
under the authority presented in Sect. 007 below, may impose more strict
requirements for a given use than those set forth in this Ordinance.



Page 2
8-903 Standards For All Group 9 Uses

In addition to the general standards set forth in Sect. 006 above, all Group 9
special permit uses shall satisfy the following standards:

1. All uses shall comply with the lot size and bulk regulations of the zoning
district in which located, except as may be qualified below.

2. All uses shall comply with the performance standards specified for the
zoning district in which located.

3. Before establishment, all uses, including modifications or alterations to
existing uses, shall be subject to the provisions of Article 17, Site Plans, or
other appropriate submission as determined by the Director.

8-918 Additional Standards for Accessory Dwelling Units

As established by the Fairfax County Board of Supervisors' Policy on Accessory
Dwelling Units (Appendix 5), the BZA may approve a special permit for the
establishment of an accessory dwelling unit with a single family detached
dwelling unit but only in accordance with the following conditions:

1. Accessory dwelling units shall only be permitted in association with a

single family detached dwelling unit and there shall be no more than one
accessory dwelling unit per single family detached dwelling unit.

2. Except on lots two (2) acres or larger, an accessory dwelling unit shall be
located within the structure of a single family detached dwelling unit. Any
added external entrances for the accessory dwelling unit shall be located
on the side or rear of the structure.

On lots two (2) acres or greater in area, an accessory dwelling unit may be
located within the structure of a single family detached dwelling unit or
within a freestanding accessory structure.

3. The gross floor area of the accessory dwelling unit shall not exceed
thirty-five (35) percent of the total gross floor area of the principal dwelling
unit. When the accessory dwelling unit is located in a freestanding

- accessory structure, the gross floor area of the accessory dwelling unit
shail not exceed thirty-five (35} percent of the gross floor area of the
accessory freestanding structure and the principal dwelling unit.

4, The accessory dwelling unit shall contain not more than two (2) bedrooms.

5. The occupancy of the accessory dwelling unit and the principal dwelling
unit shall be in accordance with the following:
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A. One of the dwelling units shall be owner occupied.

B. One of the dwelling units shall be occupied by a person or persons
who qualify as elderly and/or disabled as specified below:

(1) Any person fifty-five (55) years of age or over and/or

(2) Any person permanently and totally disabled. If the application is
made in reference to a person because of permanent and total
disability, the application shall be accompanied by a certification by
the Social Security Administration, the Veterans Administration or
the Railroad Retirement Board. If such person is not eligible for
certification by any of these agencies, there shall be submitted a
written declaration signed by two (2) medical doctors licensed to
practice medicine, to the effect that such person is permanently and
totally disabled. The written statement of at least one of the doctors
shall be based upon a physical examination of the person by the
doctor. One of the doctors may submit a written statement based
upon medical information contained in the records of the Civil
Service Commission which is relevant to the standards for
determining permanent and total disability.

For purposes of this Section, a person shall be considered
permanently and totally disabled if such person is cerified as
required. by this Section as unable to engage in any substantial
gainful activity by reasons of any medically determinable physical
or mental impairment or deformity which can be expected to result
in death or can be expected to last for the duration of the person's
life.

C. The accessory dwelling unit may be occupied by not more than two (2)
persons not necessarily related by blood or marriage. The principal

single family dwelling unit may be occupied by not more than one (1) of
the following:

(1) One (1) family, which consists of one (1) person or two (2) or more
persons related by blood or marriage and with any number of
natural children, foster children, step children or adopted children.

(2) A group of not more than four (4) persons not necessarily related
by blood or marriage.

Any accessory dwelling unit established for occupancy by a disabled
person shall provide for reasonable access and mobility as required for
the disabled person. The measures for reasonable access and mobility
shall be specified in the application for special permit.  Generally,
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12,

13.

Page 4

reasonable access and mobility for physically disabled persons shall
include:

A. Uninterrupt ed access to one (1) entrance: and
B. Accessibility and us ability of one (1) toilet room.

The BZA shall review all existing and/or proposed parking to determine if
such parking is sufficient to meet the needs of the principal and accessory
dwelling units. If it is determined that such parking is insufficient, the BZA
may require the provision of one (1) or more off-street parking spaces,

Such parking shall be in addition to the requirements specified in Article
11 for a single family dwelling unit.

The BZA shall determine that the pProposed accessory dwelling unit
together with any other accessory dwelling unit(s) within the area will not
constitute sufficient change to modify or disrupt the predominant character
of the neighborhood. In no instance shall the approval of a special permit

for an accessory dwelling unit be deemed a subdivision of the principal
dwelling unit or lot.

Any accessory dwelling unit shall meet the applicable regulations for
building, safety, health and sanitation.

Upon the approval of a special permit, the Clerk to the Board of Zoning
Appeals shall cause to be recorded among the land records of Fairfax
County a copy of the BzA's approval, including all accompanying
conditions.  Said resolution shall contain a description of the subject
property and shall be indexed in the Grantor Index in the name of the
property owners.

The owner shall make provisions to allow inspections of the property by
County personnel during reasonable hours upon prior notice.

Special permits for accessory dwelling units shall be approved for a period
not to exceed five (5) years from the date of approval; provided, however,
that such special permits may be extended for succeeding five (5) year
periods in accordance with the provisions of Sect. 012 above.

Notwithstanding Par. 5 of Sect, 9-012, any accessory dwelling unit
approved prior to July 27, 1987 and currently valid may be extended in
accordance with the provisions of this Section and Sect. 012 above.



