
 
  

 
 

Department of Planning and Zoning  
Zoning Evaluation Division 

12055 Government Center Parkway, Suite 801 
Fairfax, Virginia  22035-5509 

Excellence * Innovation * Stewardship         Phone 703-324-1290  FAX 703-324-3924 
Integrity * Teamwork * Public Service   www.fairfaxcounty.gov/dpz/ 
 

Erin M. Haley 

 
SPECIAL PERMIT ACCEPTED:  February 18, 2015 

BOARD OF ZONING APPEALS:  October 7, 2015 @ 9:00 a.m. 
 

C o u n t y  o f  F a i r f a x ,  V i r g i n i a  
 

 
September 30, 2015 

        
STAFF REPORT 

 
SPECIAL PERMIT SP 2015-HM-025 

 
HUNTER MILL DISTRICT 

 
APPLICANT/OWNER:  Russell M. Jaffe 
 
SUBDIVISION: Brashears Farm 
 
STREET ADDRESS: 10430 Hunter View Road, Vienna, 22181 
 
TAX MAP REFERENCE: 27-4 ((1)) 1A    
 
LOT SIZE: 2.0 acres 
 
ZONING DISTRICT: R-E 
 
ZONING ORDINANCE PROVISIONS: 8-918, 8-914 
 
SPECIAL PERMIT PROPOSAL:   To permit an accessory dwelling unit in detached 

accessory structure and to permit a reduction in 
minimum yard requirements based on error in 
building location to permit an accessory storage 
structure to remain 6.3 feet from a side lot line.  

 
STAFF RECOMMENDATION:    
 
Staff recommends approval of SP 2015-HM-025 for an accessory dwelling unit, subject to the 
proposed development conditions contained in Appendix 1. 
 
It should be noted that it is not the intent of staff to recommend that the Board, in adopting 
any conditions, relieve the applicant/owner from compliance with the provisions of any 
applicable ordinances, regulations, or adopted standards. 
 
It should be further noted that the content of this report reflects the analysis and 
recommendations of staff; it does not reflect the position of the Board of Zoning Appeals. 
 
 

http://www.fairfaxcounty.gov/dpz/


 

 

 
 
A copy of the BZA's Resolution setting forth this decision will be mailed within five (5) days 
after the decision becomes final. 
 
The approval of this application does not interfere with, abrogate or annul any easements, 
covenants, or other agreements between parties, as they may apply to the property subject to 
the application. 
 
For additional information, call Zoning Evaluation Division, Department of Planning and 
Zoning at 703-324-1280, 12055 Government Center Parkway, Suite 801, Fairfax, Virginia 
22035.  Board of Zoning Appeals' meetings are held in the Board Room, Ground Level, 
Government Center Building, 12000 Government Center Parkway, Fairfax, Virginia 
22035-5505. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

Americans with Disabilities Act (ADA): Reasonable accommodation is available upon 48 hours advance 
notice.  For additional information on ADA call (703) 324-1334 or TTY 711 (Virginia Relay Center). 
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SPECIAL PERMIT REQUEST 
 
The applicant is seeking a special permit to allow an accessory dwelling unit (ADU) in a 
detached accessory structure in the rear yard and to permit a reduction in minimum 
yard requirements based on error in building location to permit an accessory storage 
structure (a shed with a lean-to) to remain 6.3 feet from a side lot line.  
 
A copy of the special permit plat titled, “Special Permit Plat, Lot 6-A, Resubdivision of 
Lots 6 & 7, Brashears Farm,” prepared by Joseph W. Bronder, L.S., dated January 30, 
2015, is included in the front of the staff report.  
 
The proposed conditions, the applicant’s statement of justification and file photographs, 
and the affidavit are contained in Appendices 1 through 3, respectively. A more detailed 
description of the proposal is provided on page two.   
 
 
CHARACTER OF THE SITE AND SURROUNDING AREA 
 
The two acre subject property 
is developed with a one story 
single family detached 
dwelling with a full basement. 
A gravel driveway extends 
from the private, gravel 
Hunter View Road to the east 
side of the dwelling.  A 
walkway extends from the 
driveway to the front stoop.  
An elevated deck 7.7 feet in 
height is located at the rear of 
the house.  A shed with an 
enclosed lean to area is 
located in the eastern side 
yard. An outdoor chess board 
is located between the shed 
and the house.  An outdoor 
oven is located in the rear yard.  A stable located in the rear yard has been converted to 
a dwelling unit.  A septic field is located to the northeast of the converted stable.  A 
portion of 100-year flood plan and Resource Protection Area (RPA) associated with 
Difficult Run runs across the northeastern corner of the rear property line.  A wire fence 
7.0 feet in height encloses a portion of front yard.   
 
The property is located north of Lawyer’s Road and west of Hunter Mill Road.  
The subject property and the surrounding properties are zoned R-E and developed with 
single family detached dwellings on large wooded lots. 
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BACKGROUND AND HISTORY 
 
Fairfax County Tax Records indicate that the single family dwelling was constructed in 
1949 and purchased by the applicant in 1980.  
 

• Prior to June, 2011, the applicant converted the existing detached stable into 
habitable space without permits.  On June 28, 2011, the unpermitted conversion 
was referred to the Department of Code Compliance (DCC) (Appendix 4). 

 
• On August 9, 2011, a building permit was issued for the conversion of a stable 

into a studio and exercise room with a wetbar.  A restriction was included that the 
converted stable was not to be used as an accessory dwelling unit.  The 
converted studio received an approved final inspection on August 30, 2012 
(Appendix 4).  The applicant has stated that cooking implements were installed 
after final inspection to convert the wetbar into a kitchen.  A proposed 
development condition is included that ensures the applicant will obtain a final 
inspection for the kitchen area prior to establishment of the use.  

 
• A complaint was submitted to DCC and on August 7, 2014, an inspection was 

conducted of the subject property by Staff that revealed that there are two 
separate dwelling units on the property.  The second dwelling unit was the 
converted studio that included the added kitchen.  A Notice of Violation was 
issued to the applicant on August 12, 2014 requiring that the second dwelling 
unit be brought into conformance with the Zoning Ordinance.  A separate Notice 
of Violation was issued for an Inoperable Vehicle (Appendix 5).  No appeals of 
these Notices of Violation were ever filed by the applicant.   

 
• On September 23, 2014, an inspection was conducted by Staff that revealed that 

the violations still existed.  A Complaint for Declaratory Judgment and Injunctive 
Relief was filed with the Circuit Court of Fairfax County on October 29, 2014 
(Appendix 6). 

 
• The applicant submitted this special permit application on November 14, 2014.   

 
• An Agreed Final Order was entered and signed by a Judge on February 6, 2015 

(Appendix 7).  This agreement requires the applicant to refrain from parking 
inoperable vehicles on the property and orders the applicant to either obtain a 
special permit for the maintenance of a second dwelling unit on the subject 
property or to remove it.   

 
The inoperable vehicle has been removed and therefore brought into conformance. 
 
During the application review process, the accessory storage structure (shed) was 
discovered to be located too close to the eastern side lot line.  On March 20, 2015, Staff 
conducted a site inspection and found evidence of a possible third dwelling unit in the 
basement of the principle dwelling.  On March 25, 2015, the matter was referred back 
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to DCC (Appendix 8).  Upon a further site inspection by the DCC, the possible third 
dwelling unit was determined not to exist and the outstanding violation remains for the 
existing second dwelling unit.     
 
DESCRIPTION OF THE APPLICATION 
 
The applicant is requesting approval to permit an accessory dwelling unit (ADU) in an 
existing detached accessory structure in the rear yard. The proposed accessory 
dwelling unit 878 square feet in size, 10.0 feet in height, and account for 20.8 percent of 
the total gross floor area of the existing structure (4,223 square feet). The proposed 
accessory dwelling unit would contain one bedroom, a bathroom, a sitting area and a 
kitchen (labeled “wetbar” on the included floorplan). The layout of these rooms is 
depicted in the attached floor plan (Attachment 1).  
 
The applicant, who is over the age of 55 and living in the primary dwelling unit is 
requesting the ADU to accommodate a care giver or other domestic staff.  Ample 
parking exists in the driveway for the applicant and the proposed ADU tenant.  
 
The applicant has also recently installed a second gravel driveway from the accessory 
dwelling unit to the western side property line.  Staff believes that the sole access to 
Hunter View Road should be from the existing main driveway.  A development condition 
has been proposed to limit access to the property from the main driveway and to 
require that the entrance point for the second driveway be removed, the gravel driveway 
removed, and the area scarified and replanted with grass or other ornamental 
vegetation.  
 
Staff has included a proposed development condition limiting this initial special permit 
approval to a period of two years.  While Accessory Dwelling Units (ADUs) may be 
approved for a maximum period of five years at a time, the applicant has a history of 
complaint investigations with Fairfax County and staff believes that the initial shorter 
term of approval will give the applicant an opportunity to demonstrate compliance with 
the approved Development Conditions associated with maintaining an ADU as well as 
general compliance with the restrictions of the Zoning Ordinance.   
 
The applicant is also requesting a reduction of certain yard requirements based on an 
error in building location to permit the accessory storage structure (shed with a covered 
lean to) to remain 6.3 feet from the eastern side lot line.  The applicant states that he 
hired carpenters to construct the shed and lean-to to store equipment and that any 
errors done during construction were innocent mistakes.   
 
 
ANALYSIS 
 
Comprehensive Plan Provisions 
 
Plan Area:  Area II, Vienna Planning District 
Planning Sector: Piney Branch Community Planning Sector (V4) 
Plan Map:  Residential, .2-.5 du/ac 
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Zoning District Standards 
 

Bulk Standards (R-E) 

Standard Required Provided  

Lot Size No requirement 2.0 acres 

Lot Width Interior: 200 feet 200.0 feet 

Building Height 35 feet 14.6 feet 

Front Yard 50 feet 71.4 feet 

Side Yard 20 feet Eastern: 48.7 feet  
Western: 22.0 feet 

Rear Yard 25 feet 221.0 feet 
 
 
Zoning Ordinance Requirements (Appendix 9) 

• General Special Permit Standards (Sect. 8-006) 
• Group 9 Standards (Sect. 8-903) 
• Additional Standards for Accessory Dwelling Units (Sect. 8-918)  
• Provisions for Approval of Reduction of the Minimum Yard Requirements Based 

on an Error in Building Location (Sect. 8-914) 
 
 
General Special Permit Standards (Sect. 8-006) 

Standards 1 and 2 
Comprehensive Plan/ 

Zoning District 

The Comprehensive Plan recommends residential uses, and 
the property is developed with a residential use.  The Zoning 
Ordinance allows an ADU with special permit approval.  

Standard 3 
Adjacent Development 

No new construction is proposed. The accessory structure 
that houses the proposed ADU is outside of the required yard 
setbacks and is allowed as a detached accessory structure on 
a lot of 2 acres or greater. Staff believes that this ADU, as 
conditioned, would be harmonious with the surrounding area 
and would not hinder the use or development of neighboring 
properties. 

Standard 4 
Pedestrian/Vehicular 

Traffic 

Staff believes that the proposed use would not significantly 
impact pedestrian or vehicular traffic. 

Standard 5 
Landscaping/Screening 

The existing detached accessory structure is screened from 
adjacent properties with deciduous trees. Staff from the Urban 
Forestry Management Division reviewed this application and 
determined that the use will have no impact on existing trees 
or landscape plantings and no additional landscape planting 
is required.   
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Standard 6 
Open Space 

There is no prescribed open space requirement in the R-E 
District.    

Standard 7 
Utilities, Drainage, 

Parking and Loading 

Existing facilities appear to adequately serve the ADU. In 
addition, staff believes there is sufficient parking to 
accommodate the proposed use. 

Standard 8 
Signs 

No signage is proposed. 

 
Group 9 Standards (Sect. 8-903) 

Standard 1 
Lot Size and Bulk 

Regulations 

The property complies with the lot size and bulk regulations for 
the R-E District.  

Standard 2 
Performance 

Standards 

The use will comply with the performance standards set forth in 
Article 14 of the Zoning Ordinance. 

Standard 3 
Site Plan 

The structure is not subject to site plan review, as there is no 
new construction.  

 
 
Additional Standards for Accessory Dwelling Units (Sect. 8-918) 

Standard 1 
Only One ADU per 

Single Family 
Detached Dwelling 

The application requests approval of one ADU on a property 
occupied by a single family detached dwelling; this standard is 
met. 

Standard 2 
Structure Shall be 

Located Within Single 
Family Dwelling Unless 

Lot is 2.0 Acres or 
Larger 

The proposed ADU will be in a detached accessory structure 
that was formerly a stable. Since the property is 2 acres the 
ADU is permitted in a detached accessory structure.  

Standard 3 
GFA Shall Not Exceed 

35% 

The ADU structure represents approximately 20.8% of the total 
GFA. This standard is met. 

Standard 4 
Max. 2 Bedrooms 

The application indicates that the ADU includes one bedroom. 
This standard is met. 

Standard 5 
Occupancy Standards 

The applicant, who would reside in the principle dwelling unit, 
owns the property and meets the qualifications of “elderly” as 
defined by the Zoning Ordinance. The applicant intends the 
ADU to be used by a care giver or other domestic staff.   

Standard 6 
Reasonable Access for 

a Disabled Person 

The applicant has indicated that the person who accesses the 
ADU is not disabled.  However, the dwelling unit would contain 
uninterrupted access to one entrance. 

Standard 7 
Sufficient Parking 

The property includes ample parking in the driveway.  
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Standard 8 
Will Not Modify or 

Disrupt Character of 
Neighborhood 

The detached accessory structure that will house the ADU has 
existed in its current location since at least 1997 (as shown by 
county aerial photography).  It was previously a stable that 
records indicate was converted to a studio in 2011. The ADU 
building meets all yard setback requirements. Therefore, staff 
believes that the use of the ADU, as proposed, would not 
constitute sufficient change to modify or disrupt the existing 
character of the neighborhood.  

Standard 9 
Regulations for Safety, 

Health, Sanitation 

This standard requires any ADU to meet applicable regulations 
for building, safety, health, and sanitation. A development 
condition is proposed to this effect.   

Standard 10 
Recorded 

A condition is proposed requiring the approval to be recorded 
among the Fairfax County land records. 

Standard 11 
Inspection 

A condition is proposed requiring the owner to allow inspections 
of the property by County personnel during reasonable hours 
upon prior notice. 

Standard 12 
Approved for a 

maximum of 5 Years 

Staff believes that this special permit should be approved for a 
maximum of two years at this time.  The applicant has a history 
of complaint investigations with Fairfax County and staff 
believes that the initial shorter term of approval will give the 
applicant an opportunity to demonstrate compliance with the 
approved Development Conditions associated with maintaining 
an Accessory Dwelling Unit as well as general compliance with 
the restrictions of the Zoning Ordinance.   

Standard 13 
Approval Prior to  

July 27, 1987 

This standard is not applicable. 

 
 
CONCLUSION / RECOMMENDATION 
 
With the implementation of the proposed development conditions, staff believes that 
the request is in conformance with the Comprehensive Plan and the applicable Zoning 
Ordinance provisions. 
 
Staff recommends approval of SP 2015-DR-059 for an accessory dwelling unit subject 
to the proposed development conditions contained in Appendix 1. 
 
While staff does not make recommendations on errors in building location, if it is the 
intent of the BZA to approve the special permit application for an error in building 
location for the shed, the BZA should condition its approval by requiring conformance 
with the conditions set forth in Appendix 1 of this report. 
 
It should be noted that it is not the intent of staff to recommend that the Board, in 
adopting any conditions, relieve the applicants/owners from compliance with the 
provisions of any applicable ordinances, regulations, or adopted standards. 
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It should be further noted that the content of this report reflects the analysis and 
recommendations of staff; it does not reflect the position of the Board of Zoning 
Appeals. 
 
The approval of this application does not interfere with, abrogate or annul any 
easements, covenants, or other agreements between parties, as they may apply to the 
property subject to the application. 
 
APPENDICES 
 
1. Proposed Special Permit Development Conditions  
2. Applicant’s Statement of Justification and Select Photographs 
3. Applicant’s Affidavit 
4. Building Permit History 
5. Notices of Violation dated August 12, 2014  
6. Complaint for Declaratory Judgment and Injunctive Relief  
7. Agreed Final Order 
8. Memo from Zoning Inspections Branch dated March 25, 2015 
9. Applicable Zoning Ordinance Provisions 
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 PROPOSED DEVELOPMENT CONDITIONS 
 
 SP 2015-HM-025 
 

September 30, 2015 
 
If it is the intent of the Board of Zoning Appeals to approve SP 2015-HM-025 located at 
Tax Map 27-4 ((1)) 1A to permit an accessory dwelling unit in a detached accessory 
structure and a reduction in minimum yard requirements based on error in building 
location under Sects. 8-914 and 8-918 of the Fairfax County Zoning Ordinance, staff 
recommends that the Board condition the approval by requiring conformance with the 
following development conditions.  
  

1. These conditions shall be recorded by the applicant among the land records of 
Fairfax County for this lot prior to the issuance of a building permit for the 
kitchen.  A certified copy of the recorded conditions shall be provided to the 
Zoning Permit Review Branch, Department of Planning and Zoning.  
 

2. This approval is granted to the applicant, Russell M. Jaffe, only, and is not 
transferable without further action of this Board, and is for the location 
indicated on the application, 10430 Hunter View Road, and is not transferable 
to other land.  
 

3. This special permit is granted only for the purposes (ADU), structures, and/or 
uses indicated on the plat titled, “Special Permit Plat, Lot 6-A, Resubdivision of 
Lots 6 & 7, Brashears Farm,” prepared by Joseph W. Bronder, L.S., dated 
January 30, 2015, as submitted with this application and is not transferable to 
other land. 

 
4. A copy of this special permit shall be posted in a conspicuous place in the 

accessory dwelling unit and made available to all departments of the County of 
Fairfax during the hours of operation of the permitted use. 

 
5. The occupants of the principal dwelling and the accessory dwelling unit shall be 

in accordance with Par. 5 of Sect. 8-918 of the Zoning Ordinance which states 
in part that one of the dwelling units shall be occupied by a person or persons 
who qualify as elderly (55 years of age or older) and/or permanently and totally 
disabled. 

 
6. The accessory dwelling unit shall contain a maximum of 878 square feet, and 

the layout shall be generally as depicted on the floor plan included as 
Attachment 1 to these conditions.  

 
7. Provisions shall be made for the inspection of the property by County 

personnel during reasonable hours upon prior notice and the accessory 
dwelling unit shall meet the applicable regulation for building, safety, health and 
sanitation. 
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8. The accessory dwelling unit shall be approved for a period of two (2) years 

from the final approval date of the special permit and may be extended for a 
maximum of five (5) year periods with prior approval of the Zoning 
Administrator in accordance with Section 8-012 of the Zoning Ordinance. 
 

9. If the use of the accessory dwelling unit ceases and/or the property is sold or 
otherwise conveyed, the accessory unit shall be converted to a use permitted 
by the Zoning Ordinance or if the property is sold or conveyed, a special permit 
amendment may be submitted to permit the continued use of an accessory 
dwelling unit. 
 

10. All parking shall be provided on site as shown on the special permit plat. 
 

11. The sole access point to the subject property, including both the principle 
structure and the ADU, shall be through the existing eastern driveway access 
from Hunter View Road. No other access points shall be permitted.  
Accordingly, prior to establishment of the use, the western driveway access to 
Hunter View Road shall be removed, the applicant shall remove all gravel from 
the area, and the area shall be scarified and replanted with grass and/or 
ornamental vegetation. 
 

12. Prior to establishment of the use, the applicant shall obtain all applicable trade 
permits and final inspections related to the construction of the ADU kitchen. 

 
This approval, contingent on the above-noted conditions, shall not relieve the applicant 
from compliance with the provisions of any applicable ordinances, regulations, or 
adopted standards.   
 
Pursuant to Sect.8-015 of the Zoning Ordinance, this special permit shall automatically 
expire, without notice, thirty months after the date of approval unless the use has been 
established as outlined above.  The Board of Zoning Appeals may grant additional time 
to establish the use if a written request for additional time is filed with the Zoning 
Administrator prior to the date of expiration of the special permit.  The request must 
specify the amount of additional time requested, the basis for the amount of time 
requested and an explanation of why additional time is required. 
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AN AFFIDAVIT FOR THIS CASE 

HAS NOT BEEN APPROVED BY THE  

OFFICE OF THE COUNTY ATTORNEY  

AT THE TIME OF PUBLISHING 

**Please note that the only remaining 
edit to be made is to page 5, question 3. 

All other information has been 
reviewed and the approved affidavit 

should be sent out sometime 
Wednesday 9/30.** 
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V I R G I N I A :  

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

LESLIE B. JOHNSON, FAIRFAX COUNTY 
ZONING ADMINISTRATOR, 

Plaintiff, 

y. 

RUSSELL M. JAFFE, 

Defendant. 

CASE NO.: CL-2014-0014124 

AGREED FINAL ORDER 

THIS CAUSE came before the Court at the request of Plaintiff Leslie B. Johnson, 

Fairfax County Zoning Administrator ("Zoning Administrator"), and Defendant Russell 

M. Jaffe ("Defendant") for the entry of this Agreed Final Order; and 

IT APPEARING TO THE COURT that the property owned by the Defendant that 

is the subject of this lawsuit is located at 10430 Hunter View Road, Vienna, Virginia 

22181 (Tax Map No. 27-4((l)) parcel 1A) ("subject property"), and is zoned to the R-E 

District (Residential-Estate District, One Dwelling Unit/Two Acres); and. 

IT FURTHER APPEARING TO THE COURT that the Defendant is maintaining 

more than one dwelling unit on the subject property in violation of Zoning Ordinance § 2­

501 and parking an inoperative vehicle on the subject property in violation of Zoning 

Ordinance §§ 2-302(6) and 10-102(13); and 

IT FURTHER APPEARING TO THE COURT that a special permit must be 

obtained from the Board of Zoning Appeals in order for a second dwelling unit to be 

allowed on the subject property; and 
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IT FURTHER APPEARING TO THE COURT that the Zoning Administrator and 

the Defendant have agreed to settle this case under the terms and conditions set forth 

below as evidenced by the endorsements hereon of counsel for the Zoning Administrator 

and the Defendant; and 

IT FURTHER APPEARING TO THE COURT that the parties hereto agree that 

the terms of this Agreed Final Order are reasonable and shall not be modified except by 

the written agreement of the Zoning Administrator and the Defendant with the approval 

of this Court; and 

IT FURTHER APPEARING TO THE COURT that this Agreed Final Order 

should be entered; now, therefore, it is hereby 

ADJUDGED and ORDERED as follows: 

1. Maintaining and/or allowing the maintenance of a second dwelling unit on 

the subject property without obtaining a special permit for such use violates Zoning 

Ordinance § 2-501; and 

2. The Defendant's parking of an inoperable motor vehicle on the subject 

property violates Zoning Ordinance §§ 2-302(6) and 10-102(13); and 

3. The Defendant may obtain final approval of the required special permit to 

allow the second dwelling unit to remain on the subject property from the BZA within 

180 days after the date that this Agreed Final Order is entered. The Defendant shall 

remove the second dwelling unit from the subject property within 30 days if no special 

permit is sought, if action to obtain special permit approval is ceased, or if the BZA 

disapproves the special permit application; and 
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4. Unless the Zoning Administrator objects, nothing herein shall preclude the 

BZA from deciding a special permit application after the above timeframes have expired. 

5. The Defendant shall, within 15 days after the entry of this Agreed Final 

Order, permanently remove all inoperable vehicles from the subject property to a lawful 

site; and 

6. The Defendant, his tenants, agents, employees, and/or any successors-in-

interest are permanently enjoined from maintaining and/or allowing the maintenance of a 

second dwelling unit on the subject property without the required special permit approved 

by the BZA for such use in violation of Zoning Ordinance § 2-501; and 

7. Maintaining and/or allowing the maintenance of a second dwelling unit on 

the subject property without the required special permit approved by the BZA for such 

use in violation of Zoning Ordinance § 2-501 is permanently enjoined; and 

8. The Defendant, his tenants, agents, employees, and/or any successors-in-

interest are permanently enjoined from parking inoperable motor vehicles on the subject 

property in violation of Zoning Ordinance §§ 2-302(6) and 10-102(13); and 

9. Parking inoperable motor vehicles on the subject property in violation of 

Zoning Ordinance §§ 2-302(6) and 10-102(13) is permanently enjoined; and 

10. The Zoning Administrator and/or their agents shall be permitted to enter 

upon the subject property at reasonable times to inspect the subject property for the 

purpose of monitoring compliance with the terms of this Agreed Final Order; and 

11. The terms set forth in this Agreed Final Order are reasonable and shall not 

be modified except by the written agreement of the parties with the approval of this 

Court; and 
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12. The Clerk of the Fairfax County Circuit Court shall record a copy of this 

Agreed Final Order among the land records of Fairfax County, Virginia, pursuant to Va. 

Code Ann. § 17.1-227 (Supp. 2014) to give notice of the prohibitions and restrictions 

contained herein to any successors-in-interest to the Defendant and shall index this 

Agreed Final Order as follows: 

GRANTOR: Russell M. Jaffe 

GRANTEES: Leslie B. Johnson; Fairfax County Zoning 
Administrator 

WE ASK FOR THIS: 

DAVID P. BOBZIEN 
COUNTY ATTORNEY 

Bv 
F. Hayden Codding (VSB No/ 39785) 
Assistant County Attorney 
12000 Government Center Parkway, Suite 549 
Fairfax, Virginia 22035-0064 
Telephone: (703) 324-2421 
Facsimile: (703) 324-2665 
Counsel for Plaintiff Leslie B. Johnson, Fairfax County Zoning Administrator 
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SEEN AND AGREED: 

Russell M. Jaffe / 
10430 Hunter View J&5ad 
Vienna, Virginia 22181 
Defendant pro se 
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8-006  General Standards  
 
In addition to the specific standards set forth hereinafter with regard to particular 
special permit uses, all special permit uses shall satisfy the following general 
standards: 

 
1. The proposed use at the specified location shall be in harmony with the 

adopted comprehensive plan. 
 
2. The proposed use shall be in harmony with the general purpose and intent 

of the applicable zoning district regulations. 
 
3. The proposed use shall be such that it will be harmonious with and will not 

adversely affect the use or development of neighboring properties in 
accordance with the applicable zoning district regulations and the adopted 
comprehensive plan.  The location, size and height of buildings, 
structures, walls and fences, and the nature and extent of screening, 
buffering and landscaping shall be such that the use will not hinder or 
discourage the appropriate development and use of adjacent or nearby 
land and/or buildings or impair the value thereof. 

 
4. The proposed use shall be such that pedestrian and vehicular traffic 

associated with such use will not be hazardous or conflict with the existing 
and anticipated traffic in the neighborhood. 

 
5. In addition to the standards which may be set forth in this Article for a 

particular group or use, the BZA shall require landscaping and screening 
in accordance with the provisions of Article 13. 

 
6. Open space shall be provided in an amount equivalent to that specified for 

the zoning district in which the proposed use is located. 
 
7. Adequate utility, drainage, parking, loading and other necessary facilities 

to serve the proposed use shall be provided.  Parking and loading 
requirements shall be in accordance with the provisions of Article 11. 

 
8. Signs shall be regulated by the provisions of Article 12; however, the BZA, 

under the authority presented in Sect. 007 below, may impose more strict 
requirements for a given use than those set forth in this Ordinance. 
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8-903  Standards For All Group 9 Uses  
In addition to the general standards set forth in Sect. 006 above, all Group 9 
special permit uses shall satisfy the following standards: 

 
1. All uses shall comply with the lot size and bulk regulations of the zoning 

district in which located, except as may be qualified below. 
 
2. All uses shall comply with the performance standards specified for the 

zoning district in which located. 
 
3.  Before establishment, all uses, including modifications or alterations to 

existing uses, shall be subject to the provisions of Article 17, Site Plans, or 
other appropriate submission as determined by the Director. 
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8-918 Additional Standards for Accessory Dwelling Units  
As established by the Fairfax County Board of Supervisors' Policy on 
Accessory Dwelling Units (Appendix 5), the BZA may approve a special 
permit for the establishment of an accessory dwelling unit with a single 
family detached dwelling unit but only in accordance with the following 
conditions: 

 
1. Accessory dwelling units shall only be permitted in association with a 

single family detached dwelling unit and there shall be no more than 
one accessory dwelling unit per single family detached dwelling unit. 

 
2. Except on lots two (2) acres or larger, an accessory dwelling unit shall 

be located within the structure of a single family detached dwelling 
unit.  Any added external entrances for the accessory dwelling unit 
shall be located on the side or rear of the structure. 

On lots two (2) acres or greater in area, an accessory dwelling 
unit may be located within the structure of a single family detached 
dwelling unit or within a freestanding accessory structure. 

 
3. The gross floor area of the accessory dwelling unit shall not exceed 

thirty-five (35) percent of the total gross floor area of the principal 
dwelling unit.  When the accessory dwelling unit is located in a 
freestanding accessory structure, the gross floor area of the accessory 
dwelling unit shall not exceed thirty-five (35) percent of the gross floor 
area of the accessory freestanding structure and the principal dwelling 
unit. 

 
4. The accessory dwelling unit shall contain not more than two (2) 

bedrooms. 
 

5. The occupancy of the accessory dwelling unit and the principal 
dwelling unit shall be in accordance with the following: 

 
A. One of the dwelling units shall be owner occupied. 

 
B. One of the dwelling units shall be occupied by a person or 

persons who qualify as elderly and/or disabled as specified 
below: 

 
(1) Any person fifty-five (55) years of age or over and/or 

 
(2) Any person permanently and totally disabled.  If the 

application is made in reference to a person because of 
permanent and total disability, the application shall be 
accompanied by a certification by the Social Security 



APPENDIX 9 
Page 4 of 8 

 
 

Administration, the Veterans Administration or the Railroad 
Retirement Board.  If such person is not eligible for 
certification by any of these agencies, there shall be 
submitted a written declaration signed by two (2) medical 
doctors licensed to practice medicine, to the effect that such 
person is permanently and totally disabled.  The written 
statement of at least one of the doctors shall be based upon 
a physical examination of the person by the doctor.  One of 
the doctors may submit a written statement based upon 
medical information contained in the records of the Civil 
Service Commission which is relevant to the standards for 
determining permanent and total disability. 

For purposes of this Section, a person shall be 
considered permanently and totally disabled if such person 
is certified as required by this Section as unable to engage 
in any substantial gainful activity by reasons of any 
medically determinable physical or mental impairment or 
deformity which can be expected to result in death or can be 
expected to last for the duration of the person's life. 

 
C. The accessory dwelling unit may be occupied by not more than 

two (2) persons not necessarily related by blood or marriage.  
The principal single family dwelling unit may be occupied by not 
more than one (1) of the following: 

 
(1) One (1) family, which consists of one (1) person or two (2) 

or more persons related by blood or marriage and with any 
number of natural children, foster children, step children or 
adopted children. 

 
(2) A group of not more than four (4) persons not necessarily 

related by blood or marriage. 
 

6. Any accessory dwelling unit established for occupancy by a disabled 
person shall provide for reasonable access and mobility as required for 
the disabled person.  The measures for reasonable access and 
mobility shall be specified in the application for special permit.  
Generally, reasonable access and mobility for physically disabled 
persons shall include: 

 
A. Uninterrupted access to one (1) entrance; and 

 
B. Accessibility and usability of one (1) toilet room. 

 



APPENDIX 9 
Page 5 of 8 

 
 

7. The BZA shall review all existing and/or proposed parking to determine 
if such parking is sufficient to meet the needs of the principal and 
accessory dwelling units.  If it is determined that such parking is 
insufficient, the BZA may require the provision of one (1) or more 
off-street parking spaces.  Such parking shall be in addition to the 
requirements specified in Article 11 for a single family dwelling unit. 

 
8. The BZA shall determine that the proposed accessory dwelling unit 

together with any other accessory dwelling unit(s) within the area will 
not constitute sufficient change to modify or disrupt the predominant 
character of the neighborhood.  In no instance shall the approval of a 
special permit for an accessory dwelling unit be deemed a subdivision 
of the principal dwelling unit or lot. 

 
9. Any accessory dwelling unit shall meet the applicable regulations for 

building, safety, health and sanitation. 
 

10. Upon the approval of a special permit, the Clerk to the Board of Zoning 
Appeals shall cause to be recorded among the land records of Fairfax 
County a copy of the BZA's approval, including all accompanying 
conditions.  Said resolution shall contain a description of the subject 
property and shall be indexed in the Grantor Index in the name of the 
property owners. 

 
11. The owner shall make provisions to allow inspections of the property 

by County personnel during reasonable hours upon prior notice. 
 

12. Special permits for accessory dwelling units shall be approved for a 
period not to exceed five (5) years from the date of approval; provided, 
however, that such special permits may be extended for succeeding 
five (5) year periods in accordance with the provisions of Sect. 012 
above. 

 
13. Notwithstanding Par. 5 of Sect. 9-012, any accessory dwelling unit 

approved prior to July 27, 1987 and currently valid may be extended in 
accordance with the provisions of this Section and Sect. 012 above. 
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8-914 Provisions for Approval of Reduction to the Minimum Yard Requirements Based 

on Error in Building Location  
The BZA may approve a special permit to allow a reduction to the minimum yard 
requirements for any building existing or partially constructed which does not 
comply with such requirements applicable at the time such building was erected, 
but only in accordance with the following provisions: 

 
1. Notwithstanding Par. 2 of Sect. 011 above, all applications shall be 

accompanied by ten (10) copies of a plat and such plat shall be presented on 
a sheet having a maximum size of 24" x 36", and one 8 ½" x 11" reduction of 
the plat.  Such plat shall be drawn to a designated scale of not less than one 
inch equals fifty feet (1" = 50'), unless a smaller scale is required to 
accommodate the development.  Such plat shall be certified by a 
professional engineer, land surveyor, architect, or landscape architect 
licensed by the State of Virginia and such plat shall contain the following 
information:  

 
A. Boundaries of entire property, with bearings and distances of the 

perimeter property lines and of each zoning district. 
 

B. Total area of the property and of each zoning district in square feet or 
acres. 

 
C. Scale and north arrow, with north, to the extent feasible, oriented to the 

top of the plat and on all supporting graphics. 
 

D. Location of all existing structures, with dimensions, including height of 
any structure and penthouse, and if known, the construction date(s) of 
all existing structures. 

 
E. All required minimum yards to include front, side and rear, and a 

graphic depiction of the angle of bulk plane, if applicable, and the 
distances from all existing structures to lot lines. 

 
F. Means of ingress and egress to the property from a public street(s). 

 
G. For nonresidential uses, the location of parking spaces, indicating 

minimum distance from the nearest property line(s). 
 

H. If applicable, the location of well and/or septic field. 
 
I. For nonresidential uses, a statement setting forth the maximum gross 

floor area and FAR for all uses. 
 

J. Location of all existing utility easements having a width of twenty-five 
(25) feet or more, and all major underground utility easements 
regardless of width. 
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K. Seal and signature of professional person certifying the plat. 
 

 
In addition, the application shall contain a statement of justification explaining 
how the error in building location occurred and any supportive material such 
as aerial photographs, Building Permit applications, County assessments 
records, a copy of the contract to build the structure which is in error, or a 
statement from a previous owner indicating how the error in building location 
occurred. 

 
2. The BZA determines that: 
  

A.  The error exceeds ten (10) percent of the measurement involved, or  
 
B.  The error is up to ten (10) percent of the measurement involved and 

such reduction or modification is requested in conjunction with the 
approval of a special permit for another use or application for a variance 
on the property, or is in conjunction with another special permit for an 
error in building location on the property that exceeds ten (10) percent 
of the measurement involved, and  

 
C.  The noncompliance was done in good faith, or through no fault of the 

property owner, or was the result of an error in the relocation of the 
building subsequent to the issuance of a Building Permit, if such was 
required, and  

 
D.  Such reduction or modification will not impair the purpose and intent of 

this Ordinance, and  
 
E.  It will not be detrimental to the use and enjoyment of other property in 

the immediate vicinity, and  
 
F.  It will not create an unsafe condition with respect to both other property 

and public streets, and  
 
G.  To force compliance with the minimum yard requirements or location 

regulations would cause unreasonable hardship upon the owner.  
 
H.  The reduction or modification will not result in an increase in density or 

floor area ratio from that permitted by the applicable zoning district 
regulations.  

 
 

3. In granting such a reduction under the provisions of this Section, the BZA 
shall allow only a reduction necessary to provide reasonable relief and may, 
as deemed advisable, prescribe such conditions, to include landscaping and 
screening measures, to assure compliance with the intent of this Ordinance. 
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4. Upon the granting of a reduction for a particular building in accordance with 
the provisions of this Section, the same shall be deemed to be a lawful 
building. 

 
5. The BZA shall have no power to waive or modify the standards necessary for 

approval as specified in this Section. 
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