
 
  

 
 

 Department of Planning and Zoning  
Zoning Evaluation Division 

12055 Government Center Parkway, Suite 801 
Fairfax, Virginia  22035-5509 

Excellence * Innovation * Stewardship         Phone 703-324-1290  FAX 703-324-3924 
Integrity * Teamwork * Public Service   www.fairfaxcounty.gov/dpz/ 
 

Heath Eddy, AICP 

  
APPLICATIONS ACCEPTED:  January 19, 2015 (SP) & February 19, 2016 (VC) 

BOARD OF ZONING APPEALS: July 27, 2016 @ 9:00 a.m. 

 
C o u n t y  o f  F a i r f a x ,  V i r g i n i a   

 
July 20, 2016 

 
STAFF REPORT 

 
SPECIAL PERMIT SP 2015-DR-019 

 
Concurrent with 

 
VARIANCE APPLICATION NO. VC 2016-DR-007 

 
DRANESVILLE DISTRICT 

 
APPLICANT: Maliheh Shahrestani, McLean Daycare 
 
OWNER: Ali A. and Maliheh S. Haj Abbassi 
 
SUBDIVISION: Pimmit Park Addition to El Nido, Lot 2 
   
STREET ADDRESS: 6526 Hitt Avenue, McLean 22101 
 
TAX MAP REFERENCE: 30-4 ((7)) 2 
 
LOT SIZE: 9,326 square feet 
 
ZONING DISTRICT: R-4 
 
ZONING ORDINANCE PROVISIONS: 8-305, 4-203, 8-918, 8-914, 18-401 
 
SPECIAL PERMIT PROPOSAL: To permit a home child care facility for up to 12 

children at any one time; to permit an 
accessory dwelling unit; to permit an error in 
building location to permit a patio to remain 2.5 
feet from the rear property line. 

 
VARIANCE PROPOSAL: To permit rear yard impervious coverage in 

excess of the maximum 30 percent to remain. 
 
 
 
  



 

  

Americans with Disabilities Act (ADA): Reasonable accommodation is available upon 48 hours advance 
notice.  For additional information on ADA call (703) 324-1334 or TTY 711 (Virginia Relay Center). 

 

STAFF RECOMMENDATIONS: Staff recommends the following: 
 

1. Approval of SP 2015-DR-019 for the home child care facility and the accessory 
dwelling unit with adoption of the Proposed Development Conditions contained in 
Appendix 1. Staff provides no recommendation on error in building location. 

2. Denial of VC 2016-DR-007 based on the findings. However, should the Board 
choose to approved this request, staff recommends that it do so subject to the 
Proposed Development Conditions contained in Appendix 1. 

 
It should be noted that it is not the intent of staff to recommend that the Board, in 
adopting any conditions, relieve the applicant/owner from compliance with the 
provisions of any applicable ordinances, regulations, or adopted standards. 
 

It should be further noted that the content of this report reflects the analysis and 
recommendations of staff; it does not reflect the position of the Board of Zoning 
Appeals.   
 
A copy of the BZA's Resolution setting forth this decision will be mailed within five days 
after the decision becomes final. 
 
The approval of this application does not interfere with, abrogate or annul any 
easements, covenants, or other agreements between parties, as they may apply to the 
property subject to the application. 
 
For additional information, call Zoning Evaluation Division, Department of Planning and 
Zoning at 703-324-1280, 12055 Government Center Parkway, Suite 801, Fairfax, 
Virginia 22035.  Board of Zoning Appeals' meetings are held in the Board Room, 
Ground Level, Government Center Building, 12000 Government Center Parkway, 
Fairfax, Virginia 22035-5505
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SPECIAL PERMIT REQUEST 
 
The applicant is seeking a special permit to allow a home child care facility for up to 12 
children; to permit the continuance of an accessory dwelling unit; and to permit an error 
in building location to permit a patio under construction to remain 2.5 feet from the rear 
property line. In addition, the applicant requests approval of a variance to permit rear 
yard impervious coverage in excess of the maximum 30 percent to remain.  A copy of 
the special permit plat, entitled “Exhibit Showing Imervious Area Calculations in the 
Rear Yard of Lot 2 Pimmit Park Addition to El Nido,” prepared by Hamid Matin, P.E. of 
Professional Design Group, Inc., dated April 6, 2016, as modified by Ali A. Haj Abbassi 
dated April 27, 2016, is included in the front of the staff report. Copies of the proposed 
development conditions, the statement of justification with select file photographs, and 
the affidavit are contained in Appendices 1 through 3, respectively. 
 
 
CHARACTER OF THE SITE AND SURROUNDING AREA 
 
The subject property is a two-story single family detached residence. An asphalt 
driveway extends from Hitt Avenue back along the southeast side lot line to allow 
access for Lot 5, located just behind the subject property. The property also includes a 
covered front walkway and 2-car carport attached on the southeast side, and (until 
recently) had a single patio located in the rear yard attached at the northern end of the 
residence. Subsequent to the filing of the special permit application, the property 
owners commenced construction of the patio/drainage structure for which the variance 
request is made, as well as the error in building location request. Finally, the rear yard 
lot line is lined by a wood fence not owned by the applicant/owner, and another similar 
wood fence constructed along the access easement on the southeast side of the lot.   

 

 
Figure 1: House location overhead view. Source: Pictometry 
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The area is an established suburban subdivision with mature tree species throughout. 
The subject property and surrounding properties are zoned R-4 and developed with 
single family detached dwellings. 
 
 
BACKGROUND  

County Records indicate that the residence was constructed in 1963 with a certificate of 
occupancy issued in 1964. The carport was added in 1965, and the canopy over the 
front walkway and an addition to the carport were added in 1993. The applicant has 
lived at the property since 1984, first as a renter, and has owned it since 1993.  
 
County records indicate that no other special permit applications for a home child care                                                             
facility have been heard by the Board of Zoning Appeals (BZA) in the surrounding area. 
The only other special permit/variance application heard by the BZA in the vicinity is VC 
99-D-195, to permit the construction of additions 26.6 feet, 10.8 feet, and 19.4 feet from 
the front lot lines of a corner lot located at 1540 Sixth Place, which was approved 
February 29, 2000.  
 
 
DESCRIPTION OF THE PROPOSED USE  
 
The applicant initially requested approval of a special permit for a home child care 
facility for up to 12 children on-site at any one time. However, subsequent to the initial 
application submission, the applicant/owner was cited for multiple dwellings, as the 
applicant’s son and his family (a wife and child) reside on the first level in a separate 
dwelling unit (including full kitchen facilities). Therefore, a request for an accessory 
dwelling unit (ADU) was added.  
 
During the home child care inspection with the Zoning Inspection Branch, it was 
discovered that the applicant was also expanding the rear patio and was exceeding the 
maximum permitted rear yard coverage. The applicant/owner stated that the expansion 
was necessary to reroute stormwater runoff around the residence and into the shared 
driveway. The applicant was further cited for failure to obtain building permits for 
portions of the new construction that were deemed to be retaining walls and are subject 
to building code compliance. The application was placed on indefinite deferral so that 
the applicant could obtain a new plat for the property including analysis of the 
impervious coverage. Upon receipt of the variance application and plat, the special 
permit request for an error in building location was added to the application, as the 
partially constructed patio/drainage feature is located too close to the rear lot line (2.5 
feet, while 5 feet is required under Sect. 2-412 of the Zoning Ordinance). In addition a 
variance request was added to allow more than 30 percent rear yard coverage. 
 
Below is a description of the various requests in this concurrent Special Permit/Variance 
application: 
 
1. Home Child Care. The applicant requests approval of a special permit for a home 

child care facility under Sects. 8-305 and 4-302 for up to 12 children on-site (the 
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current number for which she is licensed) at any one time between the hours of 7:00 
a.m. and 5:00 p.m., Monday through Friday (though children would begin arriving at 
7:30 a.m., which is the time frame of the State license). The applicant has a 
staggered drop-off and pick-up time for the children and proposes to maintain 2 full-
time assistants. 

 
The applicant holds a current Family Day Home License from the Commonwealth of 
Virginia, Department of Social Services, valid through March 20, 2017. The license 
permits a capacity of 12 children, ages 3 months through 6 years, 11 months. A 
copy of the license is included as Appendix 4. The Virginia Department of Social 
Services has renewed the license for this applicant since 2011.  A development 
condition has been included requiring the applicant to amend her state license to 
match the aforementioned hours of operation. 
 
The home child care facility is operated on the upper level of the residence, and 
includes a larger room and a smaller room, as well as access to a full bathroom and 
the use of the kitchen for preparing snacks. The existing porch on the rear (the 
original porch) is the outdoor play area. 
 

 
Figure 2: Home Child Care layout on upper level. Primary rooms used are highlighted. The 
arrow shows the primary emergency exit route. Source: Applicant. 
 

On-Site Parking and Site Circulation. The existing driveway is able to 
accommodate three vehicles, though it is also shared with Lot 5. The applicant 
and her husband have two vehicles which are parked in the carport, and the 
applicant’s son parks his vehicle on the street. Staff is concerned about the width 
of the driveway due to the shared access, so a proposed condition would be to 
have the carport remain open for drop-offs and pick-ups so that parents can 
leave the driveway facing forward into the street. There is ample room in front of 
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the residence to park the applicant’s vehicles while the home child care facility is 
in operation. According to the applicant’s statement of justification, there would 
be no more than 4 children picked up at any one time, which would occur at 5:00 
p.m.  
 
Vehicular access to the site is provided from an asphalt driveway from Hitt 
Avenue. The covered front walk connects to the driveway and carport and 
provides direct access to the main entrance of the home child care. 

 
Zoning Inspection Report. The Zoning Inspections Branch report is included in 
Appendix 5. Since this inspection, all noted violations have been corrected, with 
the exception of the rear yard improvements and ADU. 

 
2. Accessory Dwelling Unit (ADU). The applicant requests approval for an ADU 

located on the lower level of the residence. The Department of Code Compliance 
(DCC) issued the owners two Notices of Violation (NOV) on July 13, 2015 for the 
ADU, one for the violation of the Zoning Ordinance, the other for the violations under 
the Virginia Uniform Statewide Building Code (see Appendices 8 and 9). The ADU 
has been certified by an architect at 810 square feet, which is 27% of the overall 
residence (2,591 square feet of gross floor area (GFA) total). The ADU was part of 
the original residence, and the two bedrooms in the ADU were original construction. 
The kitchen on the lower level was added subsequently, without building permits. 
The bedroom in the rear has windows that would not comply with emergency egress 
requirements of the current building code, but the room was originally constructed as 
a bedroom and is exempt from current requirements.  
 

 
Figure 3: Accessory Dwelling Unit layout, lower level. Source: Applicant. 
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3. Error in Building Location (Patio/Drainage Feature). Staff reviewed the submitted 
special permit/variance plat submitted with the variance application and noted that 
the under-construction (and on hold via stop work order) patio/drainage feature is 
located as close as 2.5 feet from the rear lot line. Pursuant to Sect. 2-412.2 of the 
Zoning Ordinance, a patio (deck) is required to be a minimum of 5 feet from the rear 
lot line. The applicant states that the feature is for drainage purposes, but the design 
incorporates stairs and walkways that would not be included in a drainage structure, 
and are interpreted to be a patio, which means the applicant was required to add a 
request to permit the patio/drainage feature to remain 2.5 feet from the rear lot line, 
a reduction of 2.5 feet or 50 percent of the required distance. 

 
Staff notes that DCC issued a Corrective Work Order dated July 13, 2015, covering 
the violation under the ADU (as noted above) as well as the patio construction in the 
rear yard, which has areas that require building permits for retaining wall 
construction. DCC issued a subsequent NOV dated January 12, 2016 (see Appendix 
10) requiring building code compliance, because the DCC investigators believed the 
property owners had continued construction of the rear patio/drainage area despite 
the previously issued Corrective Work Order.   

 
4. Maximum Coverage of Minimum Rear Yard Area. The applicant requests a 

variance to permit more than 30 percent impervious coverage of the minimum rear 
yard area. The applicant requests a total coverage of 44.6 percent of the minimum 
rear yard (the 25-foot distance from the rear lot line). The applicant notes that the 
shared driveway is a factor in this coverage amount. Indeed, the shared asphalt 
driveway within the minimum rear yard accounts for 239 square feet of impervious 
coverage, which is a significant amount of the 1,091 square feet of total impervious 
coverage in the minimum rear yard. However, discounting this area still means that 
the remainder of the impervious coverage remains at 34.8 percent of the minimum 
rear yard. So without the driveway, the coverage is still more than is permissible 
under Sect. 10-103.3 of the Zoning Ordinance. As the project is still under 
construction, staff recommends that it be designed to comply with the ordinance 
requirements. This is discussed in additional detail in a following section of this 
report. 
 

The two NOVs as well as the Corrective Work Order reference both the existing 
unapproved ADU as well as the rear yard coverage construction work. 
 
See Figure 4 below for a summary of all the requests.  
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Figure 4: Special Permit/Variance Plat, partial.  Source: Applicant. 

 
ANALYSIS 
 
Comprehensive Plan Provisions 
 
Plan Area:  II 
Planning District: McLean 
Planning Sector: Kirby (M3) 
Plan Map:  Suburban Neighborhoods (infill 3-4 dwelling units/acre) 
 
The subject property is part of an area that is recommended for infill residential 
development at 3-4 dwelling units/acre, as well as in accordance with Land Use 
Objectives 8 and 14 of the Policy Plan. 
 
 

Error in Building 
Location 
Minimum yard: 5 feet  
Requested: 2.5 feet  
Reduction: 50%  

Variance Request (Rear 
Yard Coverage) 
Maximum Allowed: 30% 
Requested: 44.6% 

Requested ADU (Lower 
Level, 27% of GFA) 

Requested Home Child 
Care (12 children) 

Carport: Drop-off 
location for home 
child care On-street parking for residents here 
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Zoning Ordinance Requirements (Appendix 11) 

The subject property is zoned R-4, which has the following lot size and bulk regulations. 
 

Bulk Standards (R-4) 

Standard Required Provided  

Lot Size 8,400 9,326 sf. 

Lot Width 70 feet 97.09 feet 

Building Height 35 feet max. Figure not provided 

Front Yard Min. 30 feet 34.9 feet 

Side Yard Min. 10 feet 
22.1 feet (north side)  

16.4 feet (south side) 

Rear Yard Min. 25 feet 32 feet (residence) 

  

Extensions and Accessory Structures on Property – Error Requests 

Standard Required Requested 

Patio/Deck in Rear Yard Min. rear yard 5 feet  2.5 feet to side lot line* 

  *subject to approval of the Error in Building Location request. 
 
This special permit application is subject to the following provisions of the Zoning 
Ordinance and are provided as Appendix 11.  
 

 Sect. 8-006 General Special Permit Standards 
 Sect. 8-303 All Group 3 Uses 
 Sect. 8-305 Additional Standards for Home Child Care Facilities  
 Sect. 10-103.6 Use Limitations for Home Child Care Facilities  
 Sect. 8-903 Group 9 Standards 
 Sect. 8-918 Additional Standards for Accessory Dwelling Units 
 Sect. 8-914 Provisions for Approval of Reduction to the Minimum Yard 

Requirements Based on Error in Building Location 
 Code of Virginia, Sect. 15.2-2309, Variance Standards 

 
The following is staff’s analysis of the Zoning Ordinance provisions and the proposal to 
permit a home child care facility; to permit an accessory dwelling unit; and the variance 
request to permit rear yard impervious coverage in excess of the maximum 30 percent 
to remain. Provisions under Sec.t 8-914 are included in Appendix 7, but are not 
analyzed here, as staff does not provide a recommendation for an error in building 
location request. 
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General Standards for Special Permit Uses (Sect. 8-006) 
Standards 1 and 2 

Comprehensive Plan/ 
Zoning District 

 
 

The Comprehensive Plan recommends residential uses 
and the property is developed with a residential use.  The 
R-4 District permits a home child care facility and an 
accessory dwelling unit as accessory uses with special 
permit approval 

Standard 3 
Adjacent Development 

 
 

The home child care facility is currently operating with up to 
12 children, which is because this is an application filed 
prior to the original deadline of March 31, 2014. The ADU 
was already in existence and was cited during inspections 
of the property for the home child care special permit 
application. In staff’s opinion, the proposed uses will not 
hinder or discourage the use or development of 
neighboring properties or negatively affect value.   

Standard 4 
Pedestrian/Vehicular 

Traffic 

The driveway connects the residence to Hitt Avenue. 
Arrival and departure times of the children are staggered, 
and in staff’s opinion, the existing use proposed for 
approval is not hazardous and does not conflict with 
existing and anticipated traffic in the neighborhood. 

Standard 5 
Landscaping/Screening 

There is existing fencing and some vegetation in the rear 
and side yards. The outdoor play area is currently the 
original patio area, which is 11’ x 17’ in area. The applicant 
needs to ensure that children are not playing in any 
construction areas. 

Standard 6 
Open Space 

There is no prescribed open space requirement for 
individual lots in the R-4 District. 

Standard 7 
Utilities, Drainage, 

Parking, and Loading 

There are no changes to proposed utilities. The DPWES 
reviewed the patio/drainage structure in the rear yard and 
determined that the existing drainage system in the 
neighborhood could accommodate the additional drainage 
flow. Only compliance with the Chesapeake Bay ordinance 
requirements or a grading plan are necessary. As 
previously discussed, the driveway would be used for 
parking for the home child care facility. 

Standard 8 
Signs 

Sect. 10-103 of the Zoning Ordinance prohibits signs for 
home child care facilities. No signage is proposed. 

 
Standards for all Group 3 Uses (Sect. 8-303) 

Standard 1 
Lot Size and Bulk 

Regulations  

The property meets the lot size and bulk regulations for the 
R-4 District.   

Standard 2 
Performance 

Standards 

The use will comply with the performance standards set 
forth in Article 14 of the Zoning Ordinance.   

Standard 3 
Site Plan 

Home child care facilities are not subject to the provisions 
of Article 17, Site Plans.   
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Additional Standards for Home Child Care Facilities (Sect. 8-305)  
Standard 1 

Maximum of 12 
Children &  

Non-Resident 
Employee 

The applicant is proposing a maximum of 12 children at any 
one time. The development conditions allow up to 2 non-
resident employees. 

Standard 2 
Access and Parking 

 

Arrival and departure times of the children are staggered 
and two drop-off parking spaces are available in the 
driveway. In staff’s opinion, the proposed use is not 
hazardous and does not conflict with existing and 
anticipated traffic in the neighborhood. 

Standard 3 
Landscaping/Screening 

The property’s existing side and front yards are suitable in 
size to accommodate up to 12 children during outdoor play. 
The property has several mature trees, and there are fences 
around the side yard and rear yard to screen these yards for 
outdoors use by children. 

Standard 4 
Submission 

Requirements 

The application meets all submission requirements for a 
home child care facility. 

Standard 5 
Code of Fairfax, 
Chapter 30 and 
Code of Virginia,     

Title 63.2, Chapter 17 

The applicant has a valid home child care license through 
March 20, 2017. 

 
Use Limitations (Par. 6 of Sect. 10-103) 

Part A 
Maximum Number of 

Children 
 

The maximum number of children permitted by-right at any 
one time is 7 in a single family dwelling. The applicant 
requests special permit approval to permit a maximum of 
12 children at any one time (which is the number currently 
licensed by the State). 

Part B 
Licensed 

Provider/Primary 
Residence 

The applicant is a state licensed home child care provider 
and the subject property is the provider’s primary 
residence. 

Part C 
No Exterior Evidence 

Except Play 
Equipment 

There is no exterior evidence of the proposed use.   

Part D 
Non-Resident 

Employee 
The applicant is proposing 2 non-resident employees.  

Part E 
Provider is a  

Resident 
The subject property is the provider’s primary residence. 
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Part F 
Code of Fairfax, 
Chapter 30 and 
Code of Virginia,    

Title 63.2, Chapter 17 

Chapter 30 of the Code of the County of Fairfax addresses 
home child care facilities and Title 63.2, Chapter 17 of the 
Code of Virginia addresses licensure and registration 
procedures.  The applicant has a valid state home child 
care license. 

Part G 
Increase in Children or 

Non-Resident 
Employee 

 
 

The maximum number of children permitted by-right at any 
one time is 7 in a single family detached dwelling and can 
be increased up to 12 children with special permit approval.  
The applicant requests special permit approval to permit a 
maximum of 12 children at any one time and 2 non-resident 
employees.   

 
Standards for all Group 9 Uses (Sect. 8-903) 

Standard 1 
Lot Size and Bulk 

Regulations  

The subject property conforms to all lot size and bulk regulations 
in the R-4 District, with the exception of the error in building 
location for the patio/drainage structure as described earlier.  

Standard 2 
Performance 

Standards 

The use will comply with the performance standards set forth in 
Article 14 of the Zoning Ordinance.   

Standard 3 
Site Plan 

DPWES states that the proposed construction will not disturb 
more than 2,500 square feet, therefore no additional site plan 
requirements are required.   

 
Additional Standards for Accessory Dwelling Units (Sect. 8-918) 

Standard 1 
Only One ADU per 

Single Family 
Detached Dwelling 

The applicant requests approval of one ADU on a property 
occupied by a single family detached dwelling; this standard is 
met. 

Standard 2 
Structure Shall be 

Located Within Single 
Family Dwelling 

The proposed ADU would have a separate entrance on the side 
façade, as the front façade is at grade. The ADU also has 
access through the front entrance as well. The ADU is located 
entirely on the lower level of the residence. 

Standard 3 
GFA Shall Not 
Exceed 35% 

The ADU is certified at 810 square feet, or approximately 27% 
of the total GFA of 2,591 square feet. This standard is met. 

Standard 4 
Max. 2 Bedrooms 

The application indicates that the ADU includes two bedrooms. 
This standard is met. 

Standard 5 
Occupancy Standards 

The applicant and her husband, who currently reside in the 
primary residence and own the property, meet the definition of 
“elderly” as defined in the Zoning Ordinance. The ADU is 
eligible for occupancy by the applicant’s son and his family. 

Standard 6 
Reasonable Access 

for a Disabled Person 

The applicant has indicated that none of the current occupants 
are disabled.  

Standard 7 
Sufficient Parking 

The property includes sufficient parking in the driveway or in the 
carport. 
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Standard 8 
Will Not Modify or 

Disrupt Character of 
Neighborhood 

Staff believes that the use of the ADU, as proposed, would not 
modify or disrupt the predominant character of the 
neighborhood.  

Standard 9 
Regulations for 
Safety, Health, 

Sanitation 

This standard requires any ADU to meet applicable regulations 
for building, safety, health, and sanitation. A development 
condition is proposed to this effect. 

Standard 10 
Recorded 

A condition is proposed requiring the approval to be recorded 
among the Fairfax County land records. 

Standard 11 
Inspection 

A condition is proposed requiring the owner to allow inspections 
of the property by County personnel during reasonable hours 
upon prior notice. 

Standard 12 
Approved for 5 Years 

A condition is proposed addressing this standard. 

Standard 13 
Approval Prior to  

July 27, 1987 

This standard is not applicable. 

 
 
Variance Analysis 
 

In addition to meeting the definition of a variance, an application must satisfy a specific 
set of criteria in order for the Board to grant a variance. According to the recently 
amended Code of Virginia, Sec. 15.2-2309, a variance meeting the definition shall be 
granted if the following elements are met: 
 
1. The evidence shows that the strict application of the terms of the ordinance would 
unreasonably restrict the utilization of the property or that the granting of the variance 
would alleviate a hardship due to a physical condition relating to the property or 
improvements thereon at the time of the effective date of the ordinance 
(Sect. 15.2-2309.2) 
 
In staff’s opinion, the strict application of the impervious area limitations under Sect. 10-
103.3 would not unreasonably restrict utilization of the property nor create a hardship. 
The patio structure, according to applicant, is designed to reroute drainage through the 
rear yard and around the residence to the shared driveway. However, the total area of 
the structure is 645 square feet of additional coverage above the previously existing 
patio and shared driveway. In staff’s opinion, the stated need for the new impervious 
area is at cross purposes with the intention provided by the applicant. The need for 
drainage reduction or redirection could have been done with far less additional 
impervious coverage. 
 
2. The property interest for which the variance is being requested was acquired in 
good faith and any hardship was not created by the applicant for the variance 
(Sect. 15.2-2309.2(i)) 
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The applicant purchased the property in 1993. Staff does not believe any hardship 
exists. The maximum rear yard coverage limit has been in effect for years, and the 
current coverage violation occurred last spring. In addition, the outlet road (shared 
driveway) was established by deed in 1962. Therefore, the applicant was aware of its 
presence in the rear yard when they purchased the property. 
 
3. The granting of the variance will not be of substantial detriment to the adjacent 
property and nearby properties in the proximity of that geographical area 
(Sect. 15.2-2309.2(ii)) 
 
In staff’s opinion, the excess impervious area creates a potential condition that could 
be detrimental to properties in proximity to the subject property, particularly the 
property southeast of the subject property. While the DPWES review of the request 
does not indicate any specific problems with the existing coverage, staff remains 
concerned with the potential impact to the nearest neighbor.   
 
4. The condition or situation of the property concerned is not of so general or 
recurring a nature as to make reasonably practicable the formulation of a general 
reduction to be adopted as an amendment to the ordinance (Sect. 15.2-2309.2(iii)) 
 
The subject property meets the minimum lot size and bulk regulations of the R-4 
District. The only condition that limits impervious area in the minimum rear yard is the 
shared driveway, which covers 239 square feet. However, even discounting this area, 
the remaining coverage is 34 percent, which is still in violation of the maximum 
coverage limit.   
 
5. The granting of the variance does not result in a use that is not otherwise permitted 
on such property or a change in the zoning classification of the property 
(Sect. 15.2-2309.2(iv)) 
 
The variance request is to allow for extra impervious area in the rear yard beyond 
what is permitted under Sect. 10-103.3. However, the residential use of the property 
is not affected by this application and is permitted in the R-4 District. 
 
6. The relief or remedy sought by the variance application is not available through a 
special exception process that is authorized in the ordinance pursuant to 
subdivision 6 of § 15.2-2309 or the process for modification of a zoning ordinance 
pursuant to subdivision A4 of § 15.2-2286 at the time of the filing of the variance 
application (Sect. 15.2-2309.2(v)) 
 
The applicant has no other form of remedy under the Zoning Ordinance other than a 
variance except to remove the excessive impervious area above the maximum allowed. 
However, it is noted that a proposed special permit process may be adopted by the end 
of the calendar year to allow for additional impervious coverage in a minimum rear yard. 
The timing and nature of the proposed Zoning Ordinance amendment is unclear at this 
time. 
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CONCLUSION 
 
Staff believes that the subject application is in conformance with the applicable Zoning 
Ordinance provisions with respect to the home child care facility and the accessory 
dwelling unit. Staff does not believe the variance request meets the standards to permit 
the variance. Specifically, the applicant does not meet the hardship standard as listed in 
Standard 1. As the applicant’s improvements to the rear yard are not completed, staff 
sees no practical difficulty in designing the patio to meet the ordinance requirements for 
coverage in the rear yard. 
 
RECOMMENDATION 
 
Staff recommends approval of SP 2015-DR-019 for the home child care facility and the 
accessory dwelling unit, with adoption of the Proposed Development Conditions 
contained in Appendix 1.   
 
Staff has no recommendation for the requested reduction to minimum yard 
requirements based on an error in building location portion of SP 2015-DR-019. 
 
Staff recommends denial of VC 2016-DR-007 based on the findings. However, should 
the Board choose to approve this variance request, staff recommends it do so subject to 
the Proposed Development Conditions contained in Appendix 1. 
 
It should be further noted that the content of this report reflects the analysis and 
recommendations of staff; it does not reflect the position of the Board of Zoning 
Appeals. 
 
The approval of this application does not interfere with, abrogate or annul any 
easements, covenants, or other agreements between parties, as they may apply to the 
property subject to the application. 
 
APPENDICES 

1. Proposed Development Conditions 
2. Applicant’s Statement of Justification, Original Floorplan, and Select File 

Photographs 
3. Applicant’s Affidavit  
4. State Family Day Home License 
5. Zoning Inspections Branch Inspection Comments and Photos of Corrections 
6. Agency Comments                                                                                                                             
7. Available Street File Records 
8. Notice of Violation – Fairfax County Zoning Ordinance dated July 13, 2015 
9. Corrective Work Order under Virginia Uniform Statewide Building Code dated July 

13, 2015 
10. Notice of Violation under Virginia Uniform Statewide Building Code dated July 13, 

2015 
11. Applicable Zoning Ordinance Provisions 
12. Code of Virginia Variance Provisions 
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PROPOSED DEVELOPMENT CONDITIONS 
 

SP 2015-DR-019 
 

July 20, 2016 
 

If it is the intent of the Board of Zoning Appeals to approve SP 2015-DR-019 located at 
Tax Map 30-4 ((7)) 2 to permit a home child care facility, an accessory dwelling unit, 
and an error in building location to permit a patio to remain 2.5 feet from the rear lot line, 
pursuant to Section 8-305, 4-302, 8-918, and 8-914 of the Fairfax County Zoning 
Ordinance, staff recommends that the Board condition the approval by requiring 
conformance with the following development conditions. 
 
1. This approval is granted to the applicant, Maliheh Shahrestani nee Haj Abbassi 

d/b/a as McLean Daycare, only, and is not transferable without further action of 
the Board, and is for the location indicated on the application, 6526 Hitt Avenue, 
and is not transferable to other land. 
 

2. This special permit is granted for the home child care use, the accessory dwelling 
unit, and the error in building location as indicated on the plat entitled “Exhibit 
Showing Imervious Area Calculations in the Rear Yard of Lot 2 Pimmit Park 
Addition to El Nido,” prepared by Hamid Matin, P.E. of Professional Design 
Group, Inc., dated April 6, 2016, as modified by Ali A. Haj Abbassi dated April 27, 
2016, and approved with this application, as qualified by these development 
conditions.   
 

3. A copy of this Special Permit shall be made available to all departments of the 
County of Fairfax during the hours of operation upon request. 
 

Pursuant to Sect. 8-305 (Home Child Care Facility): 
 

4. The hours of operation of the home child care facility shall be limited to 7:00 a.m. 
to 5:00 p.m., Monday through Friday.  
 

5. Excluding the applicant’s own grandchildren, the maximum number of children on 
site at any one time shall be twelve.   
 

6. A maximum of two nonresident employees, whether paid or not for their services, 
may be involved in the home child care facility, limited to the hours of 7:00 a.m. 
to 5:00 p.m.  
 

7. There shall be no signage associated with the home child care facility.  
 

8. All drop-off and pick-up activities shall occur in the applicant’s driveway.  
 

9. Any areas utilized for children’s outdoor play shall be physically separated from 
the drainaged features constructed as part of the patio. 
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10. Any portions of the dwelling associated with the home child care facility that are 

used as a children’s sleeping or rest area shall be located in a room with an 
operable exterior window, door or similar device that provides for a means of 
escape and access for rescue in the event of an emergency.  Such emergency 
escape and rescue openings shall be of the dimension and size specified by the 
Virginia Uniform Statewide Building Code. 

 
11. The approval of the use is contingent upon maintenance of a state-issued family 

day home license that permits the number and ages of children being cared for at 
the home child care facility. 
 

12. The child care facility shall be operated in accordance with Chapter 30 of the 
County Code, entitled “Minimum Private School and Child Care Facility 
Standards”. 
 

Pursuant to Sect. 8-918 (Accessory Dwelling Unit): 
 

13. The occupant(s) of the principal dwelling and the accessory dwelling unit shall be 
in accordance with Par. 5 of Sect. 8-918 of the Zoning Ordinance.  

 
14. The layout of the ADU shall be consistent with the depiction in Attachment 2 to 

these conditions.  
 
15. The applicant shall apply for building permits within thirty (30) days of approval of 

this special permit for the second kitchen located in the ADU. Final inspections 
shall be passed within six (6) months of approval. 

 
16. Provisions shall be made for the inspection of the property by County personnel 

during reasonable hours upon prior notice, and the accessory dwelling unit shall 
meet applicable regulation for building safety, health and sanitation. 

 
17. The accessory dwelling unit shall be approved for a period of five (5) years from 

the final approval date of the special permit and may be extended for five (5) 
years periods with prior approval of the Zoning Administrator in accordance with 
Sect. 8-012 of the Zoning Ordinance.  

 
Pursuant to Sect. 8-914 (Error in Building Location): 
 
18. Any portion of the rear yard patio that is load bearing shall require a building 

permit and inspections in compliance with the Virginia Uniform Statewide 
Building Code, and administered by the Department of Public Works and 
Environmental Services (DPWES). All required permits shall be applied for and 
issued within six months of approval of this Special Permit.  

 
This approval, contingent upon the above-noted conditions, shall not relieve the 
applicant from compliance with the provisions of any applicable ordinances, regulations 
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or adopted standards. 
 
Pursuant to Sect. 8-015 of the Zoning Ordinance, this special permit shall take effect 
upon adoption of a resolution of approval by the Board of Zoning Appeals. 
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Attachment 1: Accessory Dwelling Unit Layout 
 

 
 
Accessory Dwelling Unit: Bedroom, Bedroom, Bath, Kitchen, Living Room, Dining 
Room.  
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PROPOSED DEVELOPMENT CONDITIONS 
 

VC 2016-DR-007 
 

July 20, 2016 
 

If it is the intent of the Board of Zoning Appeals to approve VC 2016-DR-007 located at 
Tax Map 30-4 ((7)) 2 to permit rear yard impervious coverage in excess of the maximum 
30 percent to remain, pursuant to Section 18-401 of the Fairfax County Zoning 
Ordinance, staff recommends that the Board condition the approval by requiring 
conformance with the following development conditions. 
 
1. This variance is granted for rear yard coverage as indicated on the plat entitled 

“Exhibit Showing Imervious Area Calculations in the Rear Yard of Lot 2 Pimmit 
Park Addition to El Nido,” prepared by Hamid Matin, P.E. of Professional Design 
Group, Inc., dated April 6, 2016, as modified by Ali A. Haj Abbassi dated April 27, 
2016, and approved with this application, as qualified by these development 
conditions.   

 
This approval, contingent upon the above-noted conditions, shall not relieve the 
applicant from compliance with the provisions of any applicable ordinances, regulations 
or adopted standards. 
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Statements of Justification, Architectural Floorplans, Patio Design Elements and 
Select Photographs 

Justification – Home Child Care Facility 
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Letters of Support 
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Home Child Care Facility Layout 
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Statement of Justification – Accessory Dwelling Unit 
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Accessory Dwelling Unit Certification 
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Accessory Dwelling Unit Layout 
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Statement of Justification – Variance Request and Error in Building Location 
Request 
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Structural Design of Rear Patio/Drainage Structure 
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Select Photographs of Subject Property 

Outside Images – March 2014 

 
Image 1: Front yard from driveway. 
 

 
Image 2: Side yard from Hitt Avenue. 
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Image 3: Rear yard prior to patio/drainage structure construction. 
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Image 4: Front yard, taken from north side yard. 
 

 
Image 5: Driveway and carport area taken from Hitt Avenue. 
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Image 6: Alternate view of driveway taken from carport, looking toward Hitt Avenue. 
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Inside Images – March 2014 

 
Image 7: Interior play room. 
 

 
Image 8: Interior sleeping room.  
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Image 9: Another view of the play room. 
 

 
Image 10: Napping room as taken from changing table in play room. 
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Image 11: Another view of the napping room/play room area. 
 
Outside Images – June 2015 (Source: ZIB) 

 
Image 12: Construction of patio/drainage structure in progress on 06/25/2015. 
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Image 13: View of former “outdoor play area” under construction. 
 

 
Image 14: Rear lot line angle of construction area. Note: Applicant says fence is not 
theirs, though it is on their property. 
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Image 15: View of north side yard, noting storage of construction materials. 
 
Outdoor Images Provided by Applicant for Variance Application 

 
Image 16: View of back end of patio/drainage structure under construction. Note 
progress since original images dated 06/25/2015. 
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Image 17: View of original 11’ x 17’ concrete patio and doors, now partly enclosed by 
new construction. 
 

 
Image 18: View of area of new construction just off original patio looking to north rear 
corner of subject property.  
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Image 19: View of new structure wrapping around behind existing tree, now welled in. 
 

 
Image 20: View of wrap-around of tree on opposite end.  
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Image 21: View of lower end of new patio/drainage structure. On right is unpaved corner 
which was formerly “outside play area” for home child care. On left is drainage collection 
area. 
 

 
Image 22: View showing bottom end of patio/drainage structure. Note drainage 
collection area and pipes for outflow. Also note inlet collection drain lower left of image. 
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  APPENDIX 9 

Department of Code Compliance 
12055 Government Center Parkway, Suite 1016 

Fairfax, Virginia 22035-5508 
Phone 703-324-1300 Fax 703-653-9459 TTY 711 

www.fairfaxcounty.gov/code 

 

 
 

 
 

CORRECTIVE WORK ORDER 
Virginia Uniform Statewide Building Code 

 
 

DATE OF ISSUANCE:  July 13, 2015 
 
METHOD OF SERVICE:  OFFICE OF THE SHERIFF 
 
LEGAL NOTICE ISSUED TO: Maliheh S. Hajabbassi 

Ali A. Hajabbassi    
ADDRESS:    6526 Hitt Avenue 

Mclean, VA 22101 
 
LOCATION OF VIOLATION: 6526 Hitt Avenue 

Mclean, VA 22101-4650   
 

TAX MAP REF:   0304 07 0002  
 
CASE #: 201504473     SR#: 118623      
 
ISSUING INVESTIGATOR: Gabriel Zakkak, (703)324-5031 
  
  
In accordance with Part I of the Virginia Uniform Statewide Building Code (USBC) 2012 Edition, 
effective July 14, 2014, an inspection on July 07, 2015 revealed a violation or violations as listed 
below at the referenced location.  The cited violation(s) must be corrected within 30 calendar days 
from receipt of this notice unless otherwise indicated.  
 
Explanation:  On July 7, 2015, County staff inspected the above referenced premises and discovered 
that an accessory dwelling unit (2nd kitchen) was constructed on the lower level of this dwelling 
without the required permits. Also observed was a tiered retaining wall system which is retaining more 
than 3 feet of unbalanced fill. This retaining wall system will require a permit. All of this regulated 
work was performed without the issuance of the required permit or permits, inspections, and approvals. 
 
Order:  Pursuant to Section 108.1 When applications are required, and Section 113.3 Minimum 
Inspections, of the USBC, 2012 edition, you are hereby directed to apply for and obtain the required 
permit or permits, inspections and approvals for the work described above or demolition of same at 
the above referenced address. 
 

 

C o u n t y  o f  F a i r f a x ,  V i r g i n i a  
 

To protect and enrich the quality of life for the people, neighborhoods and diverse communities of Fairfax County 

 



Maliheh S. Hajabbassi 
Ali A. Hajabbassi    
July 13, 2015 
SR 118623 
Page 2 
 

Rev. 9/8/14 

Corrective Action Required: Apply for and obtain all necessary County permits for the work 
described above within 30 calendar days from the date you receive this Order, or obtain a County 
permit to demolish the work described above within the same timeframe. 

1. Schedule and pass the required County inspection(s) for the work described above within 30 
calendar days from the date you are issued the required permit or permits for construction or 
demolition.  

2. Contact me at (703)324-5031 within the timeframe established to confirm the violation(s) have 
been abated. 

3. Call (703)222-0455 to schedule all building inspections related to this matter.  Please reference 
CASE #: 201504473. 

 
Note:  

 *When work described above involves construction of an addition or an accessory structure, a 
certified plat must be submitted along with a building permit application to the Permit 
Application Center.  This plat must indicate the location, dimensions, and height of all existing 
and proposed structures as well as indicated distance to the respective lot lines.  This plat must 
be prepared, sealed and signed by a professional licensed with the state of Virginia to do so.  

Permit Application Center 
The Herrity Building 

12055 Government Center Parkway, 2nd Floor 
Fairfax, Virginia 22035 

Telephone: 703-222-0801 
 

*When work described above involves the removal of unpermitted features (including 
appliances, cabinets, plumbing/gas fixtures) a demolition permit will be required.  Be advised 
that any zoning ordinance violations contained in a separate Notice of Violation must also be 
corrected prior to or in conjunction with the issuance of a demolition permit.   
 
*If you have received a Zoning Notice of Violation, contact the inspector from the Department 
of Code Compliance at (703)324-1300 who issued the Notice before coming to the Permit 
Application Center in the Herrity Building to obtain your permit.  When coming to obtain your 
permit, bring this notice with you. 
 
*Additional fees for unpermitted work may apply. 

 
 
You are directed to notify Gabriel Zakkak by return correspondence to 12055 Government Center 
Parkway, Suite 1016 Fairfax, VA 22035 or telephone call to (703)324-5031 within three (3) working 
days from the date you receive this Order, of your election to accept or reject the terms of this Order.  
Failure to do so shall result in the immediate issuance of a Notice of Violation and the initiation of 
legal action to bring the above referenced property into compliance with the USBC. 
 



Maliheh S. Hajabbassi 
Ali A. Hajabbassi    
July 13, 2015 
SR 118623 
Page 3 
 

Rev. 9/8/14 

If you have any questions, would like to schedule an appointment to meet with me, or to schedule a 
site visit, please contact me directly at (703)324-5031 or the main office at (703)324-1300.   
 
Notice Issued By:    

  
 
_______________________________________________ 

Signature 
Gabriel Zakkak 
(703)324-5031 
Gabriel.Zakkak@fairfaxcounty.gov 
Technical Assistant to the Building Official 
Department of Code Compliance  
 
 
 
 
CC: Case File 
 Residential Inspections Branch Chief 
  
 
 



Maliheh S. Hajabbassi 
Ali A. Hajabbassi    
July 13, 2015 
SR 118623 
Page 4 
 

Rev. 9/8/14 
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Zoning Ordinance Provisions 
 

8-006 General Standards 
 
In addition to the specific standards set forth hereinafter with regard to particular 
special permit uses, all special permit uses shall satisfy the following general 
standards: 

 
1. The proposed use at the specified location shall be in harmony with the 

adopted comprehensive plan. 
 

2. The proposed use shall be in harmony with the general purpose and intent of 
the applicable zoning district regulations. 
 

3. The proposed use shall be such that it will be harmonious with and will not 
adversely affect the use or development of neighboring properties in 
accordance with the applicable zoning district regulations and the adopted 
comprehensive plan. The location, size and height of buildings, structures, 
walls and fences, and the nature and extent of screening, buffering and 
landscaping shall be such that the use will not hinder or discourage the 
appropriate development and use of adjacent or nearby land and/or buildings 
or impair the value thereof. 
 

4. The proposed use shall be such that pedestrian and vehicular traffic 
associated with such use will not be hazardous or conflict with the existing 
and anticipated traffic in the neighborhood.  
 

5. In addition to the standards which may be set forth in this Article for a 
particular group or use, the BZA shall require landscaping and screening in 
accordance with the provisions of Article 13. 
 

6. Open space shall be provided in an amount equivalent to that specified for 
the zoning district in which the proposed use is located. 
 

7. Adequate utility, drainage, parking, loading and other necessary facilities to 
serve the proposed use shall be provided. Parking and loading requirements 
shall be in accordance with the provisions of Article 11. 
 

8. Signs shall be regulated by the provisions of Article 12; however, the BZA, 
under the authority presented in Sect. 007 below, may impose more strict 
requirements for a given use than those set forth in this Ordinance. 
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8-303 Standards for all Group 3 Uses 
 

In addition to the general standards set forth in Sect. 006 above, all Group 3 
special permit uses shall satisfy the following standards: 

 
1. Except as may be qualified in the following Sections, all uses shall comply 

with the lot size and bulk regulations of the zoning district in which located; 
however, subject to the provisions of Sect. 9-607, the maximum building 
height for a Group 3 use may be increased. 

 
2. All uses shall comply with the performance standards specified for the zoning 

district in which located. 
 
3. Before establishment, all uses, including modifications or alterations to 

existing uses, except home child care facilities, shall be subject to the 
provisions of Article 17, Site Plans. 

 
8-305 Additional Standards for Home Child Care Facilities 

 
1. The number of children that may be cared for in a home child care facility may 

exceed the number of children permitted under Par. 6A of Sect. 10-103, but in 
no event shall the maximum number of children permitted at any one time 
exceed twelve (12), excluding the provider’s own children.  The BZA may also 
allow more than one nonresident person to be involved with the use.  Except 
as described above, home child care facilities shall also be subject to the use 
limitations of Par. 6 of Sect. 10-103. 

 
2. The BZA shall review access to the site and all existing and/or proposed 

parking, including but not limited to the availability of on-street parking and/or 
alternative drop off and pick up areas located in proximity to the use, to 
determine if such parking is sufficient.  The BZA may require the provision of 
additional off-street parking spaces based on the maximum number of 
vehicles expected to be on site at any one time and such parking shall be in 
addition to the requirement for the dwelling unit. 

 
3. The provisions of Article 13 shall not apply to home child care facilities, 

however, the BZA may require the provision of landscaping and screening 
based on the specifics of each application. 

 
4. Notwithstanding Par. 2 of Sect. 011 above, all applications shall be 

accompanied by ten (10) copies of a plan drawn to scale.  The plan, which 
may be prepared by the applicant, shall contain the following information: 

 
A. The dimensions, boundary lines and area of the lot or parcel. 
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B. The location, dimensions and height of any building, structure or addition, 
whether existing or proposed. 

 
C. The distance from all property lines to the existing or proposed building, 

structure or addition, shown to the nearest foot. 
 
D. The dimensions and size of all outdoor recreation space and the location 

of such space in relation to all lot lines. 
 
5. All such uses shall be subject to the regulations of Chapter 30 of The Code or 

Title 63.2, Chapter 17 of the Code of Virginia. 
 

Sect. 10-103 Use Limitations 
 

6.  The following use limitations shall apply to home child care facilities: 
 

A.  The maximum number of children permitted at any one time shall be as 
follows: 

 
(1) Seven (7) when such facility is located in a single family detached 

dwelling. 
 
(2) Five (5) when such facility is located in a single family attached, 

multiple family or mobile home dwelling. 
 
The maximum number of children specified above shall not include the 

provider's own children. 
 
B.  A home child care facility shall be operated by the licensed or permitted 

home child care provider within the dwelling that is the primary residence 
of such provider, and except for emergency situations, such provider shall 
be on the premises while the home child care facility is in operation. 
Notwithstanding the above, a substitute care provider may operate a 
home child care facility in the absence of the provider for a maximum of 
240 hours per calendar year. 

 
C.  There shall be no exterior evidence, including signs, that the property is 

used in any way other than as a dwelling, except that play equipment and 
other accessory uses and structures permitted by this Part shall be 
allowed. 

 
D.  In addition to the persons who use the dwelling as their primary residence, 

one (1) nonresident person, whether paid or not for their services, may be 
involved in the home child care use on the property, provided that there is 
only one (1) such person on the property at any one time and the hours of 



SP 2015-DR-019/VC 2016-DR-007  APPENDIX 11 
 

such attendance shall be limited to 7:00 AM to 6:00 PM, Monday through 
Friday. 

 
E.  Notwithstanding the provisions of Par. B above, a child care provider may 

care for the maximum number of children permitted in Par. A above in a 
dwelling other than the provider's own, as long as the dwelling is the 
primary residence of at least one of the children being cared for by the 
provider. Such child care provider shall comprise the one nonresident 
person allowed under Par. D above. 

 
F.  All such uses shall be subject to the regulations of Chapter 30 of The 

Code or Title 63.2, Chapter 17 of the Code of Virginia. 
 
G.  An increase in the number of children permitted under Par. A above   or 

the involvement of more than one nonresident person as permitted under 
Par. D above may be permitted in accordance with the provisions of Part 3 
of Article 8. 

 
8-903 Standards for All Group 9 Uses 

 
In addition to the general standards set forth in Sect. 006 above, all Group 9 
special permit uses shall satisfy the following standards: 

 
1. All uses shall comply with the lot size and bulk regulations of the zoning 

district in which located, except as may be qualified below. 
 
2. All uses shall comply with the performance standards specified for the zoning 

district in which located. 
 
3.  Before establishment, all uses, including modifications or alterations to 

existing uses, shall be subject to the provisions of Article 17, Site Plans, or 
other appropriate submission as determined by the Director. 

 
8-914  Provisions for Approval of Reduction to the Minimum Yard 

Requirements Based on Error in Building Location  
 
The BZA may approve a special permit to allow a reduction to the minimum yard 
requirements for any building or a modification to the location regulations of any 
freestanding accessory structure existing or partially constructed which does not 
comply with such requirements applicable at the time such building or structure 
was erected, but only in accordance with the following provisions:  
 
1.  Notwithstanding Par. 2 of Sect. 011 above, all applications shall be 

accompanied by ten (10) copies of a plat and such plat shall be presented on 
a sheet having a maximum size of 24" x 36", and one 8 ½" x 11" reduction of 
the plat. Such plat shall be drawn to a designated scale of not less than one 
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inch equals fifty feet (1" = 50'), unless a smaller scale is required to 
accommodate the development. Such plat shall be certified by a professional 
engineer, land surveyor, architect, or landscape architect licensed by the 
State of Virginia and such plat shall contain the following information:  

 
A.  Boundaries of entire property, with bearings and distances of the 

perimeter property lines and of each zoning district.  
 
B.  Total area of the property and of each zoning district in square feet or 

acres.  
 
C.  Scale and north arrow, with north, to the extent feasible, oriented to the 

top of the plat and on all supporting graphics.  
 
D.  Location of all existing structures, with dimensions, including height of any 

structure and penthouse, and if known, the construction date(s) of all 
existing structures.  

 
E.  All required minimum yards to include front, side and rear, and a graphic 

depiction of the angle of bulk plane, if applicable, and the distances from 
all existing structures to lot lines.  

 
F. Means of ingress and egress to the property from a public street(s).  
 
G.  For nonresidential uses, the location of parking spaces, indicating 

minimum distance from the nearest property line(s). 
 
H.  If applicable, the location of well and/or septic field.  
 
I.  For nonresidential uses, a statement setting forth the maximum gross floor 

area and FAR for all uses.  
 
J.  Location of all existing utility easements having a width of twenty-five (25) 

feet or more, and all major underground utility easements regardless of 
width.  

 
K.  Seal and signature of professional person certifying the plat.  
 
In addition, the application shall contain a statement of justification explaining 
how the error in building location occurred and any supportive material such 
as aerial photographs, Building Permit applications, County assessments 
records, a copy of the contract to build the structure which is in error, or a 
statement from a previous owner indicating how the error in building location 
occurred.  
 

2.  The BZA determines that:  
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A.  The error exceeds ten (10) percent of the measurement involved, or  
 
B.  The error is up to ten (10) percent of the measurement involved and such 

reduction or modification is requested in conjunction with the approval of a 
special permit for another use or application for a variance on the 
property, or is in conjunction with another special permit for an error in 
building location on the property that exceeds ten (10) percent of the 
measurement involved, and  

 
C.  The noncompliance was done in good faith, or through no fault of the 

property owner, or was the result of an error in the relocation of the 
building subsequent to the issuance of a Building Permit, if such was 
required, and  

 
D.  Such reduction or modification will not impair the purpose and intent of this 

Ordinance, and  
 
E.  It will not be detrimental to the use and enjoyment of other property in the 

immediate vicinity, and  
 
F.  It will not create an unsafe condition with respect to both other property 

and public streets, and  
 
G.  To force compliance with the minimum yard requirements or location 

regulations would cause unreasonable hardship upon the owner.  
 
H.  The reduction or modification will not result in an increase in density or 

floor area ratio from that permitted by the applicable zoning district 
regulations.  

 
3.  In granting such a reduction or modification under the provisions of this 

Section, the BZA shall allow only a reduction or modification necessary to 
provide reasonable relief and may, as deemed advisable, prescribe such 
conditions, to include landscaping and screening measures, to assure 
compliance with the intent of this Ordinance.  

 
4.  Upon the granting of a reduction or modification for a particular building or 

structure in accordance with the provisions of this Section, the same shall be 
deemed to be a lawful building.  

 
5. The BZA shall have no power to waive or modify the standards necessary for 

approval as specified in this Section. 
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8-918 Additional Standards for Accessory Dwelling Units 
 

As established by the Fairfax County Board of Supervisors' Policy on Accessory 
Dwelling Units (Appendix 5), the BZA may approve a special permit for the 
establishment of an accessory dwelling unit with a single family detached 
dwelling unit but only in accordance with the following conditions: 

 
1. Accessory dwelling units shall only be permitted in association with a single 

family detached dwelling unit and there shall be no more than one accessory 
dwelling unit per single family detached dwelling unit. 

 
2. Except on lots two (2) acres or larger, an accessory dwelling unit shall be 

located within the structure of a single family detached dwelling unit. Any 
added external entrances for the accessory dwelling unit shall be located on 
the side or rear of the structure. 

 
On lots two (2) acres or greater in area, an accessory dwelling unit may be 

located within the structure of a single family detached dwelling unit or within 
a freestanding accessory structure. 

 
3. The gross floor area of the accessory dwelling unit shall not exceed thirty-five 

(35) percent of the total gross floor area of the principal dwelling unit. When 
the accessory dwelling unit is located in a freestanding accessory structure, 
the gross floor area of the accessory dwelling unit shall not exceed thirty-five 
(35) percent of the gross floor area of the accessory freestanding structure 
and the principal dwelling unit. 

 
4. The accessory dwelling unit shall contain not more than two (2) bedrooms. 
 
5. The occupancy of the accessory dwelling unit and the principal dwelling unit 

shall be in accordance with the following: 
 

A. One of the dwelling units shall be owner occupied. 
 
B. One of the dwelling units shall be occupied by a person or persons who 

qualify as elderly and/or disabled as specified below: 
 

(1) Any person fifty-five (55) years of age or over and/or 
 
(2) Any person permanently and totally disabled. If the application is made 

in reference to a person because of permanent and total disability, the 
application shall be accompanied by a certification by the Social 
Security Administration, the Veterans Administration or the Railroad 
Retirement Board. If such person is not eligible for certification by any 
of these agencies, there shall be submitted a written declaration signed 
by two (2) medical doctors licensed to practice medicine, to the effect 
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that such person is permanently and totally disabled. The written 
statement of at least one of the doctors shall be based upon a physical 
examination of the person by the doctor. One of the doctors may 
submit a written statement based upon medical information contained 
in the records of the Civil Service Commission which is relevant to the 
standards for determining permanent and total disability. 

 
For purposes of this Section, a person shall be considered 

permanently and totally disabled if such person is certified as required 
by this Section as unable to engage in any substantial gainful activity 
by reasons of any medically determinable physical or mental 
impairment or deformity which can be expected to result in death or 
can be expected to last for the duration of the person's life. 

 
C. The accessory dwelling unit may be occupied by not more than two (2) 

persons not necessarily related by blood or marriage. The principal single 
family dwelling unit may be occupied by not more than one (1) of the 
following: 

 
(1) One (1) family, which consists of one (1) person or two (2) or more 

persons related by blood or marriage and with any number of natural 
children, foster children, step children or adopted children. 

 
(2) A group of not more than four (4) persons not necessarily related by 

blood or marriage. 
 

6. Any accessory dwelling unit established for occupancy by a disabled person 
shall provide for reasonable access and mobility as required for the disabled 
person. The measures for reasonable access and mobility shall be specified 
in the application for special permit. Generally, reasonable access and 
mobility for physically disabled persons shall include: 

 
A. Uninterrupted access to one (1) entrance; and 
 
B. Accessibility and usability of one (1) toilet room. 

 
7. The BZA shall review all existing and/or proposed parking to determine if 

such parking is sufficient to meet the needs of the principal and accessory 
dwelling units. If it is determined that such parking is insufficient, the BZA may 
require the provision of one (1) or more off-street parking spaces. Such 
parking shall be in addition to the requirements specified in Article 11 for a 
single family dwelling unit. 

 
8. The BZA shall determine that the proposed accessory dwelling unit together 

with any other accessory dwelling unit(s) within the area will not constitute 
sufficient change to modify or disrupt the predominant character of the 
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neighborhood. In no instance shall the approval of a special permit for an 
accessory dwelling unit be deemed a subdivision of the principal dwelling unit 
or lot. 

 
9. Any accessory dwelling unit shall meet the applicable regulations for building, 

safety, health and sanitation. 
 
10. Upon the approval of a special permit, the Clerk to the Board of Zoning 

Appeals shall cause to be recorded among the land records of Fairfax County 
a copy of the BZA's approval, including all accompanying conditions. Said 
resolution shall contain a description of the subject property and shall be 
indexed in the Grantor Index in the name of the property owners. 

 
11. The owner shall make provisions to allow inspections of the property by 

County personnel during reasonable hours upon prior notice. 
 
12. Special permits for accessory dwelling units shall be approved for a period 

not to exceed five (5) years from the date of approval; provided, however, that 
such special permits may be extended for succeeding five (5) year periods in 
accordance with the provisions of Sect. 012 above. 

 
13. Notwithstanding Par. 5 of Sect. 9-012, any accessory dwelling unit approved 

prior to July 27, 1987 and currently valid may be extended in accordance with 
the provisions of this Section and Sect. 012 above. 
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Code of Virginia Provisions for Variances 
(effective July 1, 2015) 
  

The following are derived from the Code of Virginia, §§ 15.2-2201 and 15.2-2309(2). 

From § 15.2-2201 

"Variance" means, in the application of a zoning ordinance, a reasonable deviation from those 
provisions regulating the shape, size, or area of a lot or parcel of land or the size, height, area, 
bulk, or location of a building or structure when the strict application of the ordinance would 
unreasonably restrict the utilization of the property, and such need for a variance would not be 
shared generally by other properties, and provided such variance is not contrary to the purpose 
of the ordinance. It shall not include a change in use, which change shall be accomplished by a 
rezoning or by a conditional zoning. 

From §15.2-2309 

2. Notwithstanding any other provision of law, general or special, to grant upon appeal 

or original application in specific cases a variance as defined in § 15.2-2201, provided 

that the burden of proof shall be on the applicant for a variance to prove by a 

preponderance of the evidence that his application meets the standard for a variance as 

defined in § 15.2-2201 and the criteria set out in this section. 

Notwithstanding any other provision of law, general or special, a variance shall be 

granted if the evidence shows that the strict application of the terms of the ordinance 

would unreasonably restrict the utilization of the property or that the granting of the 

variance would alleviate a hardship due to a physical condition relating to the property 

or improvements thereon at the time of the effective date of the ordinance, and (i) the 

property interest for which the variance is being requested was acquired in good faith 

and any hardship was not created by the applicant for the variance; (ii) the granting of 

the variance will not be of substantial detriment to adjacent property and nearby 

properties in the proximity of that geographical area; (iii) the condition or situation of the 

property concerned is not of so general or recurring a nature as to make reasonably 

practicable the formulation of a general regulation to be adopted as an amendment to 

the ordinance; (iv) the granting of the variance does not result in a use that is not 

otherwise permitted on such property or a change in the zoning classification of the 

property; and (v) the relief or remedy sought by the variance application is not available 

through a special exception process that is authorized in the ordinance pursuant to 

subdivision 6 of § 15.2-2309 or the process for modification of a zoning ordinance 

pursuant to subdivision A 4 of § 15.2-2286 at the time of the filing of the variance 

application. 

http://law.lis.virginia.gov/vacode/15.2-2201/
http://law.lis.virginia.gov/vacode/15.2-2201/
http://law.lis.virginia.gov/vacode/15.2-2309/
http://law.lis.virginia.gov/vacode/15.2-2286/
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No variance shall be considered except after notice and hearing as required by § 15.2-

2204. However, when giving any required notice to the owners, their agents or the 

occupants of abutting property and property immediately across the street or road from 

the property affected, the board may give such notice by first-class mail rather than by 

registered or certified mail. 

In granting a variance, the board may impose such conditions regarding the location, 

character, and other features of the proposed structure or use as it may deem 

necessary in the public interest and may require a guarantee or bond to ensure that the 

conditions imposed are being and will continue to be complied with. Notwithstanding 

any other provision of law, general or special, the property upon which a property owner 

has been granted a variance shall be treated as conforming for all purposes under state 

law and local ordinance; however, the structure permitted by the variance may not be 

expanded unless the expansion is within an area of the site or part of the structure for 

which no variance is required under the ordinance. Where the expansion is proposed 

within an area of the site or part of the structure for which a variance is required, the 

approval of an additional variance shall be required. 

 

http://law.lis.virginia.gov/vacode/15.2-2204/
http://law.lis.virginia.gov/vacode/15.2-2204/
http://law.lis.virginia.gov/vacode/15.2-2204/
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